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UNITED STATES TAX COURT 

GENERAL DOCKET 


DOCKET NO 



SEYMOUR SILVERMAN 


177 Charing Cross 
Lynbrook, New York II 563 


vs. 

COMMISSIONER OF INTERNAL REVENUE, 


APPEARANCES FOR PETITIONER: 

Sidney Gelfand; Stanley P. Wagman; 
iur (Gelfand & Radler) , 136 East 57th " . 
New York, New York^ 1002? 


PETITIONER, 


136 Eagt_57th St, 
New York,N.Y. 10022 E/A 3/27/74) 


RESPONDENT. 


Date 

Month Day Year 

Filing* and Proceeding* 

Action 

1_ 

Ser>rd 

May 24, 1972 

PETITION FILED: FEE PAID May 24, 19 72 


May 31 , L'7 0 

May 24, 1972 

REQUEST by petr. for trial at New York, N.Y. 

' GRANTED ] 
May 31,1972 

; May 31,197: 

Jul 21, 1972 

ANSWER filed by Resp 


Jul 25. 197? 

Dec. 20. 1973 

Notice of trial on Mar. 18. 1974 at New York. n.Y. 


Dec. 20, 197? 

Mar.27, & 29, 

TRIAL at New York,N.Y. before Judge Quealy. 



1974 

Jt. oral motion for consolidation - 




( 3707-72 thru 3710-72) Granted. 

Entry of appearance by w. Musoff. filed. 


LAr-r. 1°, i 


to 

(parties / report on status not later than 




June 5 f 1974) 




STIPULATION OF FACTS and Exh. filed. 1-A thru 

! 



Orally 

StiDUlated . exhibits 11-K thru lh-N. 




NO BRIEFS DUE 




SUBMITTED TO JUDGE QUEAI.Y. 



April 16, 1974 

TRANSCRIPT of Mar. 27. & 29. 1974 rec'd. (?) vnls. 



June 6, 1974 

ORDERED, that the parties file simultaneous briefs 


| jt)N 7 1974 


in this case on or before August f>, 1974 and that the 




parties file reply briefs, If they so wish, on or 




before September f>, 1974. 



July 31. 1974 

MOTICN by Resp. to extend time to Aug. 19, 1974 within 

GRANTED 
Aug. 1. 1974 

AUG 2 19/4 


which to file Brief. (No Obj. Petr.) 




(Continued to Pore 2) 

Form No. 14 

May 1970 







f 


r 




3707-72 


DOCKET NO. 


A2 

(Continuation) 


D»tc 


Month Di y Year 

Filings and Proceedings 

Aug. 14,197 

I4 BRIEF for Petr, filed. 


Avg« 19, j.y/<4 ^lEF fo r Respondent filed 
Sept. 6. 1974 R EPLY BR I EF for petitioner 
Sent.19.1974 REPLY BRIEF for Repp. 

<7h MEMORANDUM FINDINGS 0? FAC 


_ Decision vd.ll be entered under Rule l^ 1 ?. 

| IDENIED-See 

Nov. 22, 197u MOTI O N by Petr, for review by the entire court._ Order 2/9/7 

I See Order 

Ncrv. 26, 197h MCTICN by Fetr. for reconsideration of opinion filed Jan. 29, 1975 


PETITIONER I PAGE 2 


Served 


AUG 2 0 1974 


AUG 2 0 1974 


_&E£_ 

--LsEP 2.Q 797 4 

HOY 6 1974 


_Ncv . 6, 197h.__ 

Nov. 26, 1974 rXTTICH b y Fetr. for additional findings of fact. _ 

Nov. 27, 1974 NOTICE of filine of Petr, motion for reconsideration 

_ of opinion on Nov. 26. 1974. Reso. objection 

_ due by Dec. 12. 1974. _ 

Dec.. 11.1 974 | N OTICE o f Objection to Petr, 's Motion for _ \ _ 

"t" 1 nf* Hni ni on 4*i 1 





Jan. 29J.975 ORDER, that Petr, motion 


JAN 3 0 1975 


Feb.5,1975 


motion filed. Nov.22,1974 i 


denied. 


May 16 , 1975 AGKEKD CDMPLTATICN, filed. 


May 20, 1975 DECISION EUIERED, Judqe Quealv. 


APPELLATE PROCEEDINGS 


July 21, 1975 NOTICE OF APPEAL to U.S.C.A., 2nd Cir., filed by Petrs. 


July 22, 1975 NOTICE of Filing with copy of notice of appeal sent to 


Chief Counsel, Mr. Meade Whitaker. 


(Continued to page 3) 


m 6 1975 





























UNITED STATES TAX COURT 

GENERAL DOCKET 



Form No. 34A 
March 1957 
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UNITED STATES TAX COURT 

GENERAL DOCKET 


HELEN SILVERMAN 

1/7 Charing Cross 
LynLrook, New York 11563 


DOCKET NO. 


3708-72 


APPEARANCES FOR PETITIONER: 

Sidney Gelfand; Stanley P. Wagman; 
—r (Gelfand & Radler) 136 East 57th St 
New York, N. Y. 10023 


PETITIONER. 


r ■ . M -,-£K 0E INTERNAL REVENUE, 


M nil) D.v Year 


RESPONDENT. 


Filing* and Proceedings 


1972 I PETITION FILED: FEE PAID May 24, 1972 



May 31,1972 


'72 REQUEST by petr. for trial at New York ,N.Y. May 31,1972 May 31,1972 

jul 21, 3 972 ANSWER filed by Resp 2 5, 1972 

n. c. ?0, 1973 Notice of trial on Mar. 18. 197k at New York. N.Y. 


1 29.1 ihtal at New York,N.Y. before Judge Quealv. 

1974T' - 

. Jt. o ral raotion fo r con sol idation (3707-72 

; thr u 5710-72) Granted. _ 


Entry of ..appe arance 


June 5.1< 


Orally 


on status not later th 


AND Rxh. filed r 1-A thi 

LT-K thru lh-N._ 


April 16 , 19Ik TRANSCRIPT of Mar. 27, & 29, 197li rec'd. (2) vols, 

6, 197^ ORDERED, that the parties file simultaneous briefs 

in this esse on or before Au :st 5, 197U and that th 
parties file reply briefs, if they so wish, on or 


before September 5> 197U. 


(continued to page 2) 
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DOCKET NO. _370.8_7 2 


HEX,™ SILVERMAN ' PETITIONER 

PAGE 2 

Dm 

Month Day Ye Mr 

Filing* and Proceeding* 

Action 

Served 

July 31, 1974 1 

| GRANTED 

MOTION by Resp. to extend time to Aug. 19, 1974 within iAug. 1, 1974 

AUG 2 1974 


which to file Brief. (No Obj. Petr.) 



Aug.14,1974 

BRIEF for Petr, filed.. 


AJG 1 0 1-74 

Amp. 19, 1974 

BRIEF FOR RESPONDENT filed. 


AUG 2 C 874 

Sept. 6 , 1974 

REPLY BRIEF for petitioner filed. 


SEP 2 0 1974 

Sept. 19,19' 

'4 REPLY BRIEF for Resp. filed. 


SEP 2 0 1974 

Nov. 6, 1974 

MEMORANDUM FINDINGS OF FACT AND OPINION, Judge Cuealy. 


NOV 6 1974 


Decision will be entered under Rule 155. 



Nov. 22, 1974 

[—- DLNILD-See 

MOTION by Petr, for Review by the entire Court. IQrJcr 2 f l "i\ 


Mnv. 26. 1<57)i 

MQTICN by fety, for reconsideration of opinion filed, < 

See Order 
Jan. 29, 1975 






Nov. 26, 1974 

MOTION bv Petr, for additional findings of fact. 

DFNiFD 

Nov. 26, 19741 

Nov.27,197 A 

Nov. 27. 1974 

NOTICE of fillne of Petr, motion for reconsideration 


Nov.27,1974 


of opinion on Nov. 26. 1974. Resp* objection 

i --! 



due by Dec. 12 r 1974- 



Dec.11,1974 

NOTICE of objection to Petr.'s Motion for 




reconsideration of Opinion filed by Resp. it 1 



Jan. 29, 1975 

ORDER, that Petr, notion for Reconsideration of Opinion 


J7W 3 Q 7975 


(Opinion filed Nov. 6 , 1974; Motion for Reoonsideratic 

3 _ 



filed Nov. 26, 1974) is denied. 



Feb.5,1975 

ORDER, that Petr's motion filed Nov.22,1974 


[ FEB r T975 

_ _ _ 


is denied. 



May 16, 1975 

AGREED COMPLrrvTICM, filed. 



May 20, 1975 

DECISION ENTERED, Judge Quealy. 


May 20, 1975 


APPELLATE PROCEEDINGS 






July 22. 1975 

(Continued to page 3 ) 


_ 


oro 900.390 
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UNITED STATES TAX COURT 

GENERAL DOCKET 


DOCKET NO. 3708-72 


( Conti nua.'i on) 


H5U5NSILVERMAN 


Dale 


Monlh Day Yrar 


PETITIONER I PAGE 3 


Filings and Proceeding* 


July 22, 1973 NOTICE of Filing with cop y of no tice of appeal sent to 


Chief Counsel , Mr. Me ade Whitaker. 


July 22, 1975 


July 22, 1975 NOTICE, to parti es, of assembling and date for trans¬ 


mission of record. 


July 22, 1975 


Form No. 34A 
March 1957 


A 


. 







UNITED STATES TAX COURT 
GENERAL DOCKET 


3709-72 


DOCKET NO. 


JACK SILVERMAN 

847 Ivy Hill Road 

( Gelfand, 

| Woodmere, New York II 598 

PETITIONER, 

1 VS 


I COMMISSIONER OF INTERNAL REVENUE. 

RESPONDENT. 



APPEARANCES FOR PETITIONER: " 

Sidney Gelfand; Stanley P. Wagman; 
& Radler) , 136 East 57th St., New ' 
N. Y. 10022 --- 




Filings and Proceedings 


PETITION FILED : FEE PAID May 24, 1972 _ May 31,1972 

GRANTED 

etr. for trial at New York. N.Y. iMay 31,19721 May 31. 1972 


1974 


ANSWER filed by Resp 


Notice of trial Qn for. 197h At. Npu Ym-lr, N Y 

TRIAL at New York.N.Y. before Judge Queal' 


.. oral motion for consolidation (3707-72 


t 


Jul 25, 1972 



Arr. 19,1971 


TRANSCRIPT of Mar. 27, S. 2 


ORDERED, that the parties file simultaneous briefs 


in this case on or before August 5, 197b and that the 


parties file reply briefs, if they so wish, on or 


before September 5, 197b. 


(continued to page 2) 































3709-72 

DOCKET NO. - 

». 

A8 


JACK SILVERMAN 



PETITIONER PAGE 2 


Date 


Month Day Year 


Filing* and Proceeding* 


July 31, 197U MOTION by Reap, to extend time to Aug. 19, 197U within 
which to file Erief. (No Obi. Petr.) 


Aug.1 4 r 1 Q74 RRTKF fnr Petr. filed.- 

Aug. 19, 197U BRIEF for Respondent filed. _ 

Sept. 6, 1974 REPLY BRIEF for petitioner filed 





AUG 2 0 1974 


^ A UG ? ft 1974 
| SEP 2 0 1974 


SEP 2 0 1974 


Nov. 6 ,- 971 * 



Feb.5,1975 


is denied. __ 


May 16, 1975 AGREED COMPUTATION, filed. 


May 20, 1975 


July ?1, 1975 NOTICE OF APPEAL to U.S.C.A.. 2nd Clr.. filed bv Petr 

(Continued to page 3) 
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UNITED STATES TAX COURT 

GENERAL DOCKET 


DOCKET NO. 37072 


JACK SILVERMAN 


Date 


Month Day Year 


(Continuation) 


PETITIONER 


Filings and Proceedings 


July 22, 1975 NOTICE of Filing with copy of notice of appeal sent to 


Chief Counsel, Mr. Meade Whitaker. 


July 22, 1975 NOTICE, to parties, of assembling and date for trans- 


















UNITED STATES TAX COURT 

GENER/ - DOCKET 



FRANCES SILVERMAN 

847 Ivy Hill Road 
Woodinere, New York 11598 


APPEARANCES FOR PETITIONER: 

Sidney Gelfand; Stanley P. Wagman, 
nd & Radler), 136 East 57th St., New York 

NAME ' 


PETITIONER, 


COMMISSIONER OF INTERNAL REVENUE, 


RESPONDENT. ! 


Filing* and Proceeding* 


May 24, 19 72 

PETITION FILED: FEE PAID May 24, 1972 

May M 19 72 

REQUEST by petr. for trial at New York, N.Y, 

Jul 21, 1972 

ANSWER filed by Resp 

Dec. 20, 1973 

Notice of trial ^ Mar. 18* 197U st New York* N.Y. 



[’RIAL at New York,N,Y. before Judge Quealy. 
Jt. oral motion for consolidation (3707-72 


thru 3710-72 ) Granted. 


earance bv W. Musoff filed. 


(parties to report on status not later th 


April l6, 197b 

June 6,197b ORDERED, that the parties file simultaneous briefs 

in tbj case on or before August 5> 197b and that th 
parties file reply briefs, if they so wish, on or 


before September 5, 197b. 


(continued to page 2) 


Served 

May 

31,1972 

May 

31,1972 

Jul 

25, 1972 

Dec. 

20, 1973 



































OCKET NO. 


3710-72 


A11 

( Canitnuatttn) 


FRANCES SILVERMAN 


Date 


Month Day Year 


July 31, 197U 


PETITIONER 


Action 


GE 2 


Served 


Filing! and Proceeding* 


. to extend time to Aug. 19. 197k within | AUG 2 1974 

which to file Brief. (No Obj. Petr.) 


up;.14,1974 BRIEF for Petr, filed. 


U£. 19, 197k BRIEF for Respondent, filed. 


.ept. 6, 1974 REPLY BRIEF for petitioner filed, 
ient. 19,1974 REPLY BRIEF for Resp. filed. 
Nov. 6, 197 II 4 



b.5,1975 1 ORDER, that Petr's motion filed Nov.22,197 4 

is denied. 


ay 16, 1975 AGREED COMPUTATION, filed. 


DECISION ENTERED, Judge Quealy. 


APPELLATE PROCEEDINGS 




FEB 6 1975 


ly— PI 3 _ 19 75 NOTICE OF APPEAL to U.S.C.A.. 2nd Cir.. filed bv P etrs 
_ (Cont 



U lv 22. 1975 
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UNITED STATES TAX COURT 


GENERAL DOCKET 


DOCKET NO. 3709-7? 


( Continuation ) 


'ini! 


LVEEMAN 


Date 


Month Day Year 


Filings and Proceedings 



15.A NOTICE of Filing with copy of notice of appeal sent to 


Chief Counsel, Mr. Meade Whitaker. 


I July 22, 1975 


July 22, 197$ NOTICE, to parties, of assembling and date for trans¬ 


mission of record. 


I July 22, 1975 


CfO im-O 4'J6 S79 




rv 

_ 











UNITED STATES TAX COURT 


SEYMOUR SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Docket No. 3707-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 

HELEN SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Docket,No. 3708-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 

JACK SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Docket No. 3709-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 

FRANCES SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Docket No. 3710-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 

STIPU1ATION OF FACTS 

The parties hereby stipulate and agree that for the purpose 

of these cases the following facts and exhibits attached hereto 
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and made a part hereof may be taken as true, subject to the rights 

of the parties to introduce other and further evidence not incon- 

* 

sistent with this stipulation and preserving the parties' rights 
to object, at the time of trial, to any and all portions of said 
stipulation and attached exhibits as they may deem to be irrelevant 
or immaterial. 

1. Petitioners, Seymour Silverman and Helen Silverman, are 

husband and wife and at the time of the filing of their petitions 

herein, they legally resided at 177 Charing Cross, Lynbrook, New 

York. Seymour Silverman filed a U.S. Gift Tax return for the 

*• " 

calendar year 1968 with the District Director of Internal Revenue, 
Brooklyn, New York. Helen Silverman consented to have the gifts 
made during the calendar year 1968 considered as having been made 
one-half by her and the other half by her spouse, Seymour Silver- 
man. Attached hereto and marked Exhibit 1-A is a copy of the 
Gift Tax return filed by Seymour and Exhibit 2-B is a copy of the 
Gift Tax return filed by Helen. 

2. Petitioners, Jack Silverman and Frances Silverman, are 
husband and wife and at the time of the filing of their petitions 
herein, they legally resided at 847 Ivy Hill Road, Woodmere, 

New York. Jack Silverman filed a U.S. Gift Tax return for the 
calendar year 1968 with the District Director of Internal Revenue, 
Brooklyn, New York. Frances Silverman consented to have the 
gifts made during the calendar year 1968 considered as having been 
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made one-half by her and the other half by her spouse, Jack 
Silverman. Attached hereto and marked Exhibit 3-C is a copy 
of the Gift fax return filed by Jack and Exhibit 4-D is a copy 

of the Gift Tax return filed by Frances. 

3. Modern Maid Food Products, Inc. was organized on Janu¬ 

ary 7, 1952 under the laws of the State of New York and has 
engaged in the business of manufacturing and selling breedings 
and batter mixes for use by processors of shrimp, fish and 

poultry, and the manufacturing and selling prepared flour mixes 

*• * 

for mass feeding outlets such as hospitals, restaurants and 
hotels. The flour mixes are sold through wholesale grocers. 
Modern Maid Food Products, Inc. is a successor to a partnership 
formed in 1933. 

4. On April 22, 1968 Modern Maid Food Products, Inc. re¬ 
quested a ruling from the Commissioner of Internal Revenue with 
respect to a proposed reorganization. Said request for ruling 
is attached as Exhibit 5-E. 

5. On June 28, 1968 the Commissioner of Internal Revenue 
issued his ruling with respect to the request made on April 22, 
1968 Said ruling is attached as Exhibit 6-F. 

6 . On August 11, 1968 the outstanding capital stock of 
Modern Maid Food Products, Inc. was held as follows: 




-3- 
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Common Stock 

Preferred Stock 


$100 Par Value 

$100 Par Value 

Jack Silverman 

1,284 

265 

Seymour Silverman 

645 

430 

Harold Oppenheim 

225 

150 

Stanley Silverman 

3 

10 

Jack Silverman 

3. 

10 

Jack Silverman Foundation 


575 


2,160 1,440 


7. Modern Maid Food Products, Inc. voted to adopt the 
proposed plan of reorganization on July 13, 1968 which became 
effective on August 12, 1968. On the latter date the outstanding 
capital stock of Modern Maid Food Products, In'c. was held as 
follows: 



Class A 

Class B 

57o Common 


Common 

Common 

Preferred Stock 


$10 Par Value 

$10 Par Value 

$100 Par Value 

Jack Silverman 

12,840 

51,360 

14,389 

Seymour Silverman 

6,450 

25,800 

7,525 

Harold Oppenheim 

2,250 

9,000 

2,625 

Stanley Silverman 

30 

120 

43 

Joel Silverman 

30 

120 

43 

Jack Silverman 



575 

Foundation 





21,600 

86,400 

25,'.00 

8 . Balance ! 

Sheet of Modern 

Maid Food Products, Inc. at 


December 31, 1967 attached as Exhibit 7-G.. 

9. Consolidated Balance Sheet of Modern Maid Food Prouucts, 
Inc. at December 31, 1967 attached as Exhibit 8-H. 


-4- 
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10. Consolidated Statement of Operations of Modern Maid 
Food Products, Inc. for calendar years 1964 (Through 1967 at¬ 
tached as Exhibit 9-1. 


11. The foHewing gifts of Class B common stock v;ere made: 


Date 

Donor 

Donee 

No. of Shares 

8/21/68 

Jack Silverman 

Trust for Benefit of 
Joel Silverman 

25,680 

- 

• 

Trust for Benefit of 
Stanley Silverman 

25,680 

9/24/68 

Seymour Silverman 

Trust for Benefit of 
Susan Silverman 

8,600 



Trust for Benefit of 
Anne Silverman 

8,600 



Trust for Benefit of 
Beth Silverman 

8,600 

12/8/68 

Harold Oppenheim 

Martin Oppenheim 

Sandra Oppenheim 

Trust for Benefit of 
Elysia Beth Oppenheim 
Trust for Benefit of 
Robert Alan Oppenheim 

2,000 

2,000 

2,000 

2,000 


-5- 





12. Modern Maid Food 

Products, Inc. made the following 

sales of original 

issue Cla 

ss B common stock in 

September, 1968 

at $10 per share, 

pursuant 

to an agreement in August, 1968: 

Name 

No. of 
Shares 

Approximate 

Position 1968 Remuneration 

Hercules Adams 

200 

Salesman 

$28,000 

Ron Bronsweig 

200 

Plant Manager 

17,000 

Tony Cimorelli 

200 

Asst. Mainten¬ 
ance Manager 

11,500 

Latif Elias 

100 

Salesman 

33,000 

Robert Fussell 

100 

t 

Salesman 

31,000 

Joshua Hoffman 

200 

*• * 

Outside Manage¬ 
ment Consultant 


Arthur Jaspan 

90 

Member of Law Firm 


Joseph Jaspan 

400 

Member of Law Firm 


William Lipton 

200 

Salesman 

50,000 

Martin Luck 

400 

Salesman 

28,000 

Minnie Miller 

300 

Bookkeeper 

9,500 

Michael Piccirillo 

400 

Foreman - 
Maintenance 

19,000 

Eddie Soregaroli 

400 

Production Foreman 

12,000 

Joe Silverman 

800 

Traffic Manager 

12,000 

Neil Trager 

200 

Head of Research 
Lab. 

12,000 

Arthur Ulman 

200 

Salesman 

20,000 

John Urban 

400 

Vice President - 
Processing Div. 

26,000 


John Urban 


400 
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13. A schedule of dividends paid by Modern Maid Food 
Products, Inc. in 1964 through 1968 is attached as Exhibit 
10-J. 

14. If the parties' expert appraisal witnesses were 
questioned as to their experience, their testimony would be 
as set forth in their respective appraisal reports. 


Counsel for Petitioners. 


MEADE WHITAKER 
Chief Counsel 


MAR ‘<i y 19?* 


OF COUNSEL: 

MARVIN E. HAGEN 
Regional Counsel 
STANLEY J. GOLDBERG 


Internal Revenue Service. 


By: 




- thH 


THEODORE E. DAVIS 
Assistant Regional Counsel 


Attorney 

Internal Revenue Service 
26 Federal Plaza (12th Floor) 
New York, New York 10007. 
Tel. No. 212-264-0270 


-7- 
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April 22, 1968. 


Commissioner of Internal Revenue 
Washington, D.C. 20025. 

ATT t Taxpayers Ruling Section 
Reorganisation Branch. 

Dear Siri 


A ruling is requested that the following pro¬ 
posed plan of recapitalization of Modern Maid Food Products, 
Inc. of 110-60 Dunkirk Street, Jamaica, New York, 11412, 
qualifies as a reorganization under Section 368(a)(1)(E) 
and that no gain or loss is recognized to the Corporation 
or its shareholders pursuant to Section 354 of the 
Internal Revenue Code of 1954. 


The present capitalization of Modern Maid Products, 
Inc. and the shares held by respective shareholders are as 
followst 


Common Stock 
Par Value $100 


Jack Silverman 1284 
Seym our Silverman 645 
Harold Oppenheim 225 
Stanley Silverman 3 
Joel Silverman 3 


Jack Silverman Foundation,Inc. 


Preferred Stock 
Par Value $iQ0 
265 
43C 
150 
10 
10 
575 


Authorised 


2160 

5000 


144 0 

1500 


The Corporation has from time to time considered 
the advisability of selling stock to various employees and 
business related individuals, which management believes 
would greatly benefit the Corporation and assure its continued 
growth and success. Such plans have been deferred due to 
large equity interest in the common stock and the relative 
sauill percentage of interest that would flow to the employees. 
Such condition has not permitted »n offer of stock to be 
sufficientjfcpattractive to serve as an *incentive to contemplated 


purchasers. 
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April 22, .963. 


Commissioner of Internal Revenue 


ATT* Taxpayers Ruling Section 
Reorganization Branch 


Messrs Jack & Seymour Silverman and Harold 
Oppenheim, on the other hand, have been receiving only a 
nominal return on their investment due to financial de¬ 
mands of an expanding corporate business, and are anxious 
to obtain a fixed return on their investment. 

It is intended to recapitalize Modern Maid Food 
Products, Inc. by increasing authorized preferred stock 
$100 par value from 1500 shares to 30,000 3hares and create 
two new classes of stocki 

a) 24,000 shares voting Class A common 
stock - Par Value $10 a bhare. 

b) 96,000 shares non-voting Class B common 
stock - Par Value $10 a share. 

An exchange of stock would then be made as follows: 

owned 

1. Each share of presently A common stock, par 
value $100 per share, would be exchanged for 

a. 10 shares Class A common- New 

b. 40 shares Class B " " 

c. 11 shares Preferred 

At December 31, 1967 the Consolidated Net Worth 
of Modern Maid Food Products, Inc. and Subsidiary Corporations 
was t 

► 

216,000 
144,000 
3,491,000 


Common stock 
Preferred stock 
Surplus 




< 























J 


•- A, * 

,Vv< 


X 


J 

A 
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10 t.‘ MAID FOOD PRODUCTS, INC, 
Balance Sheet 
December 31, 1967. 


- SETS 

:URRENT \SSETS 

Cash 

Accounts & Notes Receivable 
Inventories 

Certificate of Deposit 
Interest Receivable 


Machinery & Equipment 
Furniture & Fixtures 
Leasehold Improvements 

Least Reserve for Depreciation 


Due from Subsidiary Corp. 

Investment in Subsidiary 
Deposits & Advances 
Investments 

Life Insurance- Cash Surrender Value 
Deferred Charges 
Net Leasehold 


LIABILITIES & CAPITAL 

CURRENT 

Accounts Payable 
Taxes withheld 
Accrued Expenses 
Federal Income Taxes 
Due Officers 
Notes Payable 

NET WORTH 

Common Stock 
Preferred Stock 
Surplus 


472,52* 
2,656,444 
415.458 
150,000 
__4.029 


808,980 
86,726 
208, 059 
1,103,765 
576,880 


411,605 
70, 000 
49,383 
26,000 
32,703 
4,221 
3,950 


744,138 
23,570 
212,249 
205,838 
21,901 
36.455 


216,000 
144,600 
3.219.051 


3,698,455 


526,885 


597,862 
$ 4,823,202 


1,244,151 


3,579,051 


$ 4,823,202 


A 
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KOrn-RH HMD FOOD PRODUCTS, i;?c. 
end Subsidiary Corporation:; 
Consolidated Balance £ oct 
Doccui] c r 1’ l, 13 G 7 . 


ASSET? 


CURRENT 

Cash 

Accounts & Notes Receivable 
Inventories 

Certificate of Deposit 
Interest Receivable 
FIXED ASSETS 

Machinery & Equipment 
Furniture & Fixtures 
Leasehold Improvements 
Land & Building 
Truck Trailer 

Less: Reserve for Depreciation 
OTHER ASSETS 

Deposits & Advances 
Investments 

Life Insurance - Cash Surrender Value 
Deferred Charges 
Net Leasehold 


$ 497,715 

2 , 656,444 
415,458 
150,000 

4,029 $ 3 , 723,646 


1 , 636,987 
87,927 
220,959 
343,358 
24,842 
2 , 314,074 
1 , 039,470 

54,027 

26,000 

32,703 

13,415 

3,950 


1 , 274,604 


130,095 


LIABILITIES & CAPITAL 

CURRENT 

Accounts Payable 
Taxes Withheld 
Accrued Expenses 
Federal Income Taxes 
Due to Officers 
Notes Payable 
NET WORTH 

Common Stock 
Preferred Stock 
Surplus 


$ 5 , 128,345 


744,138 

25,036 

237,496 

211,999 

21,901 

36,455 $ 1,277 ,025 


216,000 

144,000 

3 , 491,320 3 , 851,320 


$ 5 , 128,345 
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f- llcdorn IJaid Food Fro-H-.cts, Xiw 
5.10-60 Dun'drk Strcot- 
- Jamaica, lien/ York 3JA,12 


TMfl in in reply to a letter dated April 22, 1?68, in which 
a xuling to requested r.o "to tho Federal inseoia txc consequences of a 
proposed transact ion* Additional information vea eubiotttcd in loiit • 
dated Juno 5.C, ly63* Tho relevant facts cub.nltied for consideration 
are uibotantially as eot forth bole-./. 

Modern laid Food Products, Inc. (‘Company"), cnployor identifi¬ 
cation nuribor H~3i>90G33, is a How York corporation angered in tin 
food Luclnccs. An of April 22, I960, it had outotandlng 2160 nlnvca 
of voting common otock (‘'Old Common Slock"), and l!j)j0 ohnros of iivo 
porco.it cusiul" a nonvoting preferred otock (‘’Preferred Stock') par 
value*$100. . two classes of stock wore hold as follows: 


Homo and 

Old 


Preferred 

Taxpayer 

Common 


Stock 

Account Number 

Stock 



Jack SLlvorman 

i 1281* 

/ 

265 

073-20-6^2 9 

Seymour Silverrian 
062-16-0970 

6U5 


iy> 

Harold OppenhexLm 

225 


3.90 

UjO-07-763'9 

Stanley Gilvoman 

3 


10 

0014-31,-15:67 

Joel Silver.-,-aa 

1 

• 

f 

076-32-2391 

3 


3.0 

'Jock Silverman Foundation. 

Inc. 


575 

U- 6 O 3 /O 23 

' 1 

"VIolT* 


—UiUT‘ , 


It 5.0 desired to give tho tbroo tidier holders of Old Common Stock , 

Creator opportunity to obtain a fixed return orl their investment; arid y 

also it is desired to trier onus tho attract! vononS of Cornjimiy *a common! A 1 . fi 


X 

0 , % ' 






Modex'n Hold Food Products, Inc. 


-2 


otcck an a growth investment. Accordingly, pursuant to a plan, it 
io proponed that tho following steps bo taken. Tho authorised number 
of chares of Preferred.Stock will bo increased* Two now classes of 
stock will bo created: voting Class A cession stock ("Clan 3 A Stock' 1 ); 
and r.onvoting Class B common stock (’-'Class B Steel:")* These two 
now classes of ccsoon stock will not bo redeemable, ar.d will bo iden¬ 
tical in all respects except that tho Clas3 B Stock will bo convoking. 
Thereafter, each nharo of tho presently outstanding Old Common Stock 
will bo exchanged for n total of 10 shares of Claes A Stock, 1*0 chores 
of Class 13 Stock, and 11 rharco of Preferred Steel:. Following tlas 
exchan go tho outstanding stock of Company will bo held as followo: 



Class A 

Class B 


Stock 

Stock 

Jack Silverman 

12,81*0 

51,360 

Seymour Silverman 

6,1*50 

25,800 

Harold Opponhedm 

2,250 

9,000 

Stanley Silverman 

30 

120 

Joel Silverman 

30 

120 

Jack Silverman 

♦ 

Foundation, Inc. 

21,600, . 

B5,]*oo 


Proferred 

Stock 


' 111 , 339 
7,525 
2,625 • 

U3 

U3 

575 ^ , 

^57200 


( 

There are no plan3 for the sale or other disposition of the stock 
to be received in the proposed transaction, except that it is possible 
that there may bo some gLft3 of Class B Stock. It is represented what 
no more than 50 percent of tho total equity intorest to bo received in 
tho transaction will bo tho subject of any such gifts. 


Company and its shareholder^ will each pay their own expenses 
arising out of the proposed transaction. 

Based solely on tho information submitted, it io held as followsc 

i • 

(1) Tho proposed exchange by shareholders of Company 
of all of their Old Common Steele for Class A 
Stock, Class B Stock, and Preferred Stock, as 
described above, will constitute a recapitalisation 
and therefore a reorganination within the meaning 
of section 368(a)(1)(E) of tho Internal Revenue 
Codo of 195U. 

(2) Mo gain or I 033 will bo recognized to Company on 
tho receipt of its Old Common Stock in exchange 

for its Class A Stock, Class B Stock, and Preferred 
Stock. 
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Modern Ibid Food Products, Inc. -3- 

, 

(3) !!o pain or loco will bo recognised to tho sharn- 

holders or Company upon tho exchango of thoiv Old Com¬ 
mon Stock for Clans \ Stock, Class B Stock, and 
Proforrcd Stock (section 35U(a)(l)). 

(| 4 ) Tho basis of tho Class A Stock, Clans B Stock, and 
Proforrcd Stock received by tho Company r.iaroho.doi s 
in oxchango for their Old Co non Stock in for each 
{shareholder tho nano an tho basis of tho Old Comon 
St ck surrendered by such shareholder in exchange 
thorefor (section 352(a)(1)). Such basis should bo 
allocated among tho sharos of Class A Stock, Class B 

•' Stock, and Proforrcd Stock in proportion to their 
rospoctivo fair markot values on tho date of tho 
exchange (section 352(b) of tho Codo and section 
1.338-2(a)(2) of tho Regulations). 

(3) Tho Proforrcd Stock received in tho oxchango vdll 
Coant.Huho "nnotion 306 ntonk" within the nooning 
of ncctlon 306(c). 

(6) Regardless of any book entries made, tho consum¬ 
mation of tho 'proposed transaction will not 
diminish tho earnings and profits of Company, 
available for distribution of dividends within 
tho meaning of section 316 of tho Codo (section 
312 (d)). 

No opinion is oppressed as to tho tax treatment of the 
transaction under tho provisions of any of tho othor noctionn 
of tho Codo and Regulations which may also bo applicable there¬ 
to, or to tho tax treatment of any conditions existing at tho 
hi mo of, or effects resulting iron, tho transaction which ore 
not specifically covered by the abovo rulings. 

A copy of this letter should bo attached to tho Fedoral ir.cono 
tax returns t ,io parties involved for tho taxable year in which 
tho transac covered by this ruling is consummated. 




\ . 
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J'odont 2 laid Food Product:;, Inc. 


Pursuant to a power of attorney cn fi] c in this offico, a 
of thic ruJii'C ic boint; cent to Hr. Sidnoy Golfand. 

. v °ry truly yours. 


's>s <s. a' l i<C_. 

£2u.cf, 'Reorganisationbranch 


lB 


'V.-1 fiA 7 
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MODERN MAID FOOD PRODUCTS INC 
Balance Sheet 
December 31, 1967 


ASSETS 


Current Assets 
Cash 

Accounts & Notes Receivable 
Inventories 

Certificate of Deposit 
Interest Receivable 

Fixed Assets 

Machinery & Equipment 
Furniture & Fixtures 
Leasehold Improvements 

Less Reserve for Depreciation 


Other Assets 

Due from Subsidiary Corp. 

Investment in Subsidiary 
Deposits & Advances 
Investments 

Life Insurance - Cash Surrender Value 
Deferred Charges 
Net Leasehold 


472,524 

2,656,444 

415,458 

150,000 

4,029 


808,980 
86,726 
208,059 
1,103,765 
576,880 


411,605 

70,000 

49,383 

26,000 

32,703 

4,221 

3,950 


LIABILITIES L CAPITAL 


Current 

Accounts Payable 
Taxes Withheld 
Accrued E; ,ses 
Federal Income Taxes 
Due Officers 
Notes Payable 


Net Worth 

Common Stock 
Preferred Stock 
Surplus 


744,138 

23,570 

212,249 

205,838 

21,901 

36,455 


216,000 

144,000 

3,219,051 


3,698,455 


526,885 


597,862 

4,823,202 


1,244,151 


3,579,051 

4,823,202 


Docket No. 370‘ 7 -72, et al. 
Exh. 7-G 
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MODERN MAID FOOD PRODUCTS INC. 
Schedule of Dividends Paid 


Date 

1964 

Preferred 

Common 

April 

900 


June 

900 

_ __ 

Sept. 

900 

18,000 

Doc. 

900 



3,600 

18,000 

1965 

March 

1,800 

* 

June 

1,800 


Sept. 

1,«00 

287800 

Dec. 

1,800 



7,200 

28,800 

1966 

April 

1,800 

_ __ 

July 

1,800 

_ _ 

Oct. 

1,800 

36,000 

Dec. 

1,800 



7,200 

36,000 

1967 

April 

1,800 

_ _ 

June 

1,800 

_ 

Sept. 

1,800 

_ _ 

Nov. 


37,800 


5,400 

37,800 

1968 

Feb. 

1,800 

_ _ 

April 

1,800 

_ 

June 

1,800 

_ _ 

Sept. 

12,492 

_ 

Dec. 

31,500 

— 


49,392 

-0- 


Docket No. 3707-72, et al. 
Exh. 10-J 
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cnu riFicvn: r.v t\y,r:i*Di.n:u m v 
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CKKTir'If: ".T!. x -r n,c* 3 ttov 
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* v » 1 1 c •„ • »« 


!o Section {J05 of the Business Cerporath 


V,r, ihj ui.u jraigned, ihe holder.-: i f all of the outstanding snares 


of , ice's i f ;..ouh'i!N MAID I'GOD IT’GjJ'JCTS, INC., 


entitled to vote there* 


on, hereby certify 


1. I he e of the corporation is MCLiSKN VAIL' FGCD PUGL-UCTS, 


INC. 


2. The Certificate of Incorporation was filed in the office of the 
beexetury of State on January 7, 1052. 

3. The Certificate 'A Incorporation was amended on November 21, 

1902 to increase the stated amount,of capital stock pf the corporation to 

/ 

?C50, Of'O.pp and to increase the number of authorised shares by authorizing 
1500 s tares of preferred stock with a par value of 5100.00 each, in addition 
to the previously issued stock of 5000 chares of common stock with a par 
value of 5100.00 each. 

4. The Certificate of Incorporation is further amended as authorized 
by Section OOL of the Business Corporation Act to effect the following 
amendments: 

(a) To increase the total number of shares which 
the corporation is to be authorized to issue. 

\ 

Co) To remove frozn the authorized shares the 
present r'.wrcs of common stock ( 100. 00 oar value, whether 
issued or unissued. 

(e) To create a new iesue of Common Stock Class A 
of iVf.OO par value. 

- 1 - 
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(d) To create a new issue of non-voting Ccmnion 
Stock Class 13. (1C. 00 par value. 

(e) To increase the number of shares of the currently 
authorised iveferred Steel: (ICC. GO pai value. 

, (f) To increase the stated capita] of the corporation 

from $G50, 0G0. 00 to (4, 200. OCO. 00. 

5. To accomplish such amendments the Certificate cf Incorporation, 
as amended, shall contain statements with respect to the authorized shore , 
a6 hereby amended to read as follows: 

(a) The amount of capital stock which the corporation is 
hereafter to have is (4, 200, COO. 00. 

(b) The total number of e ares, including ♦hose shares of pro 
ferred stock previously authorized, which the corporation might hereafior 
have is 150, 000 shares.of stock consisting of 24, 000 shares of Class A 

C< * mmoB S4ock “ 4 “ P*»r v»l ue of sio. OO «M»ch. PC. OOO tharri. of Clef... H 

Coaunon Stock at o par value of $10.00 each, and 30,000 chares of preferred 
stock at a par value of (100. 60 each. 

(c) Except as otherwise provided by lav. or this Certificate 

of Incorporation, the holders of shares of Class A Common Stock shall have 
and possess the exclusive right to notice of stockholders meetings, and the 
exclusive voting rights and powers, and the holders of Class E Common 
Stock shall not be entitled to notice of stockholders meetings or to vote upen 
the elecUon of directors or upon any questions affecting the management' 
or affairs of the corporation, except where such notice or vote is required 
by law or by this Certificate of Incorporation. 

(d) The provision of this Certificate of Incorporation which 
authorizes the issuance of 5000 shares of common stock at a par value of 


-2- 




Cl.v. 00 each, all of one elate, 1 b eliminated. 

(c - ) rhc provision In tins Certificate of Incorporation which 
authorizes tbo issuance of li»<0 shares cf the Preferred Sleek and designates 
j-rt.iTirncer, privileges, voting pcv.ers and reetrictlons thereof, ic amended 
oniv to the extent that the number of preferred chares of stock which the 
corporation is authorized to Issue Is increased from 1500 chares of Pre- 

1 9 

ferred Stock at a par value of {ICO.GO each to 00,000 shares of Preferred 
Stock at a par value of $100.00 each. 

C. The amendment of the Certificate of Incorporation is authorized 
by the unanimous written coueent, setting forth the action taken, signed by 
the holders of all outstanding shares entitled to vote thereon. 

IK WlTKESS WHEREOF, v.e have executed this Certificate and 
affirmed the truth cf the statements herein set forth under penalty of per- 

9 

jury' this day of July, 1968. * { 

‘ ‘ ' ' X l^-OC- ''VvmtA 

( i Jack Siiverman s a 

iJ J fi/< 

//Seymour Silverman 


i ?fr±cdjU^ 


Harold Oppeuiieim, 


^SeTsIIvermaa 

'i U 1 ^ 

J J ~ 0 JO 

X^Qr <A, . ^ 

Stanely Silverman 





f 
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ACij• t:r. c i, 

:..m r v v 

_; ;i ; K)?N r, < A I ; ( :• , 


l ». c 


«.kb i \i 
\x ■. i- 


’.Wlblh the vnderr,l, : r.;»d persons are » t « oclr.tod with or.\\f ,i 
e nnloyco by d.J!! ‘AIL* ■ <t > . :»*.'PUC ii>, liv (hereinafter called 

the c ot pot ation ). and nave agreed upon the execut* >r. f j subscription 
for or upon the purchase of Claes 13 n>n-voting con :.or, hlmrea of the 
Corporation. to certain restrictions and c hlipatie. n on themselves, the 
Corporation and the share*, of Flocl of the Corporation, 

1TLS, THl'.m rCitt, AGhBU,: 


1. Purchase for Investment Purposes • nly: The undersigned 
individuals, "O *h of whom has subscribed for or purchased Class i; non¬ 
voting shares of common stock of the Corporation, do hereby no! no . ledge 
that all of the shares acquired or being acquired by then! *111 be beneficially 
owned and acquired by them for investment only, with no present intention 
of public distribution. 

2. Restriction on Mock; No stockholder who shall subscribe t r> 
this agreement Bhall dispose of or encumber any part of his Class B nor- 
voting common stock, except under the following conditions: 

(a) The party desiring to dispose of or encumber his stock must first 
obtain the written consent of the Board of Idrectors of the ’orooration. 

<h) In the absence of such written consent, the party desiring to dispose 
of or encumber his stock shall give to the Corporation written notice by 
certified mail of his Intention, and such notice shall contain an offer to sell 
all ills stock In accordance with the terms of tins agreement.toitldn thirty 
(SO) days after the date of such notice, the stockholder giving such notice 
and the Corporation shall purchase all of such stockholder's stock. 





; 1m* , Tc iiBi) price of each snare of i.t.ahall he bused upon the value 
,>hv>v*'i i the I a ot i-»Hl.*ral Inco»le fax beturn ( or if Much imormatl'in is* 
ii..t available in bald return, the annual financial btaternent) or any other 
vuluo ao eet by agreement between the parties. The purcnase price shall 
lie , aid tn cabh. If, at trie tine the corporation ia required to make ;>ayment 
■I' tne purchase price, itu burplua is Insufficient for aucli purpose, then the 
eat lit available surplus shall be used to purchase part of such stock and 
tin! holders of Class A common stock of the Corporation, In proportion to 
their h LJlngs of such stock,shall within sixty (oh) days after the date of 
the original notice purchase and such stockholders shall sell the unpurchased 
stock. I ayments for the stock so purchased shall be made in cash at the 
.alue set forth above. 

3. P urchase of Stock on Tenth; Upon the de*«’ of any holder of 
Class H non- voting common stock of the Corporation, all of his said stock 
shall ha purchased in the manner set forth in i - ugraph 2(b) of this agree¬ 
ment. The estate shall be obligated to offer such stock for sale as herein 
provided » .d such offer shall be made or deemed to be made within thirty 
(3C ) after the qualification of a legal representative of such estate. The 
time within which the Corporation, and if necessary, the Class A stock¬ 
holders of the Corporation shall purchase and pay for the stock shall not 
commence to run until the Cbroo ration shall have received written notice 
by certified mall of the appointment of the legal representative, but 
nothing shall prevent the consummation of the sale and purchase of said 
block at the option of the Corporation or the Class A stockholders, as the 
case may be, in advance of or in the absence of such written not' *e. 

4. Retirement or Termination of Employment of Stockholder; 
iJp^n the retirement of any employee of the corporation suL»c ibed hereto, 
or upon the termination of his employment, he shell be deemed to have 
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offered all <*f hie stock, for tale upon the terms und conditions and In the 
manner set forth In paragraph 2(b) of this agreement. 

5 - Endorsement on Stock Ccrtlflcatea: All certificates of 
CUas D common stock of the Corporation affected by this agreement shall 
be endorsed: 

Thin certificate Is transferable only upon compliance 
with the provisions of an agreement dated August 12,1968, 
a copy of which Is on file in the office of tho Secretary 
of the Corporation. 

6 - Umlted Application of this Agreement : This agreement is 
intended to apply only to the Claes D common stock of the Corporation 
sold by the Corporation to the undersigned parties and does not limit the 
alienability of nor affect each Claes B stock as may have been received by 
holders of common stock pursuant to a recent plan of recapitalization on 
file with the secretory of the Corporation, except as such alienability may 
be limited by other agreements then in existence. 

7 - documentary Stamps : Whenever kny stock is sold pursuant 
to this agreement, the seller shall affix to the certificate of stock the 
necessary documentary stomps. 

8. Notice: All no tlces to the Corporation shall be sent to 
110-60 Dunkirk Streep, Jamaica. New York. Notice to other parties to 

1 f 

this agreement shall be sent to the tost known add. esses as they appear 
on the records of the Corporation. 

9. Benefit: This agreement shall be binding upon the parties, 
their heirs, lsgal representatives, successors and assigns. 

10. Counterparts: This agreement may be executed at the ei»J 

% 

of the original hereof or any copy thereof and shall be effective as of the 
date of execution thereof. 


-3 
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IN V,ITMvSS V. HEREOF, the parties hereto have executed 
this agreement. 

jf 

l ated: August! v ' , 1908. 

MODERN MAID FOOD PRODUCTS, INC. 
I3y_ _ < . 1, -.i \ - 


CNASJ. 13 S roCKHOPDERS 

f 


Number ;»t L -hares D ate 

' </:■, f!-d 


,J 




n 


U,^> _ , id 


i i ' 1 


y < <-■ 






The undersigned, h lders f Clasn A Cunm -n bt<ck < f 
MODERN MAID FOOD 1‘RODUCTS, INC., d hereby execute this 


agreement for the s le purpose of binding themselves to the obligation 
to purchase the she* es of Class B Common Stock which the Corporation 
In the absence of an adequate surplus may not purchase. 





Joel Silverman 

(A 7 

Stanley Silverman 


L-.<, 
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MINUTES OF MEETING OF THE BOARD OF DIRECTORS 


MODERN MAID FOOD PRODUCTS, INC. , HEED AT THE 
OFFICE OF THE CORPORATION, 110-60 DUNKIRK 
STREET, JAMAICA, NEW YORK, on the 6th day of 
DECEMBER, 1968 at 10:00 A. M. 


PRESENT: FRANCES SILVERMAN 
JACK SILVERMAN 
SEYMOUR SILVERMAN 


Jack Silverman acted as Chairman and Seymour Silverman 
acted as Secretary. 

Ry motion duly made and unanimously adopted, the follow¬ 
ing persons were elected as officers of the Corporation: 

Jack Silverman - President 

Harold Oppenheim - Vice-President 

John Urban - Vice-President 

Seymour Siiverman - Secretary-Treasurer 

By motion duly made and carried, the officers were 
authorized to file resolutions with; the respective banks pr oviding for 
withdrawals upon the sole signature of any one of the following: 

President, Secretary or Stanley Silverman as authorized signatory. 

" *■» 

By motior duly made and carried, it was unanimously voted 
that the corporation sh~' d contribute the sum of $150, 000. 00 to the 
Frofit Sharing Plan maintained for the benefit of the employees of the 
corporation. 

A discussion followed as to the plans for expansion into the 
Canadian area, and particularly with respect to serious talks under way 
with Reid Milling Limited. It was pointed out that the corporation may be 
required to make a substantial investment since the operation in Streetsvilie 
Ontario Province, Canada, will involve the construction of a building and 
the necessary equipment for a breading operation. In view of the heavy 
expenditures involved in the modernization of the existing plant, it may 
become necessary to arrange some financing before proceeding with the 
Canadian proposal. In any event, all problems associated with it are being 
checked out and there will shortly be a conference in New York with the 
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representatives of Reid Milling Limited to move this matter. The directors 
authorized Jack Silverman, as president, to enter into such preliminary 

p?oje e cT 33 may deCm necessar * for the Purpose of concluding this 






A42 


•vi' 1 ' i . • • ' . >*. r • 

S IP I ! 1 ' Ml * ! • < >v ! \ :0 • 1! 


•• i : * •.. • ' ;• 


October 26, 19ob 


Mr. Jack Silverman, President, 

Modern Maid Food Products Inc., 

110 - 60 Dunkirk Street, 

Jamaica, N.Y. 11412 

Dear Mr. Silverman: 

I was so pleased to have you, Mr. Urban and Mr. Jaspan with me 
last Wednesday. I felt that our discussions were frank and 
meaningful ana that a great deal of ground was covered in our 
one day together. Certainly it would seem that we have the 
'makings' of a good deal. 

X tit XxidL t'U X C OX UUAt WCtN Jl Will Ut jLll XlUllU Ccx i L>Ul liliUVJU ici iy 

upon my return I will pull together the information requested 
during our discussions and send it along. Sorry for the delay 
but sales matters must come first. In the meantime I trust that 
you and Mr. Urban are following up -with market surveys of the 
US, estimated costs of equipment, building layout, etc. 


I will be writing again shortly 
Best regards. 


S inc 








i 


J 


* 


• i / 


• t ■ 
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Appraisal 

Modern Maid Food Prodr *-s, 
Class "B" Common S’. < 

1968 


Inc. 
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Harold M. Wit 

30 BROAD STREET 
NEW YORK, N.Y. 10004 

March 25, 1974 


Mr. Sidney Gelfand 
Gelfand & Radler 
136 East 57th Street 
New York, New York 

Dear Mr. Gelfand: 

In accordance with your request, I have 
determined that a willing and knowledgeable 
purchaser would have paid no more than’$5 to $6 
per share for Class "B" Common Stock of Mode a* 
Maid Food Products Inc. in August and September 
1966. 

I am attaching to this letter a report, 
which includes the following headings: 

1. Qualifications 

2. Basis of Appraisal 

3. Valuation Opinion 

Very truly yours, 

/ I 

Harold M. Wit 


HMW:ri 

Enclosure 


* 
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Q UALIFICATIONS - HAROLD W IT 


bducatlon: 

1949 

1954 


Business. .1 stor y: 
1954 

1954-1958 

1958-1960 

1960-1974 


directorships. etc . 

Grey Advertising Co. Listed over-the-counter 

DPF, Inc. ” N.Y. Stock Exchange 

Raymond Control Systems 

I. Wit Realty Corp.(President) Private real estate and 

securities investing company 
Trustee of several family trusts which own and invest 
in publicly held securities. 


B usiness Experience : 

With Cravath, Swalne & Moore worked on commercial 
non-litigation matters, particularly those relating to 
registration and sale of securities to the public 

With One William Street Fund, a diversified open end 
mutual fund managed by Lehman Brothers, I was ccncerne 
almost exclusively with administrative and legal matters 
relating to the operation of the Fund. I was present at 
Booard and Executive Committee meetings at which investment 
strategy and decisions were discussed and passed on. When 
I left the One William Street Fund in 1960, I was vice- 
president and secretary of the Fund. 

With Allen & Co , I am engaged in investigating 
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investment opportunities for the firm for investing its 
own fur.de in private and public situations. I am 
primarily a "new business" man in a "merchant banking" 
firm. I am responsible for watching situations in which 
investments were made upon my recommendations. 

As Executive Vice-President, Director and member 
of the Executive Committee of Allen & Co., Inc , I have 
bten Involved in mergers, acquisitions, pricing of public 
and private sales and purchases of securities. I have 
also been Involved in reviewing and passing on public and 
private financial transactions which are up for decisions 
with Allen & Co., Inc. I have looked at and reviewed 
approximately 3 situations a week for the past 13 to 14 
years. These situations have run the gamut of investment 
opportunities and have Involved origination, investigation, 
evaluation, negotiation, closing and monitoring. 

Since 1960 I have been Investing for my own and 
family's account in both private ventures and publicly 
held securities. 

I am also President and Director of I. Wit Realty 
Corp. which has several real estate Interests and a 
portfolio of publicly held securities. With respect to 
this corporation and several family trusts of which I am 
Trustee, I am the individual primarily responsible for 
making Investment decisions. 
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BaSIS OF APPRAISAL 


1. MODtRN MAID FOOD PRODUCTS, INC. in August 

and September 1968 had issued and outstanding 21,600 shares 
Class "A" voting common stock, 86,400 shares Class "B" 
non-voting common stock, and 25,200 shares 5^ cumulative 
preferred stock Par Value $100 a share. 

2. There were two gifts of 25,680 shares each on 
August 21, 1968, and three gifts of 8600 shares each on 
September 24, 1968 of Class "B" common 3tock of MODERN 
MAIT FOOD PRODUCTS, INC. 

3. The Class "B" common stock had no voting rights 
with respect to election of Directors, had no representa¬ 
tion on Board of Directors, or any rights thereto, had 
no right to a voice in management or in determination of 
company policies or anv rights thereto. Class "3" 
shareholders had no right to effect a change in Company's 
charter or by-laws to give them any such rights. 

4. Holders of Class "B" common stock had no right 
to any dividends or other distributions unless declared 
by the Company's board of directors, except pro-rata 
liquidating dividends pari passu with Class "a" common 
stock and after payment of liquidating dividends on out¬ 
standing preferred stock. 

5. Cash dividends paid in years prior to 1968 were 
less than preferred dividend requirements after the re¬ 
capitalization in August 1968. No dividends have been 
paid on the common stock since 1967. 

6. That just prior to and during the time of transfer 
of the Class "B" common stock, there were no serious 
discussions underway or agreements or understandings with 
respect to the sale of securities to the public, a merger, 
sale , liquidation or was there in the offing a dramatic 
change in the business by an Invention, a new process, or 

an acquisition. 

7. The Class "3" common stock subject to gift 
carried no rights to sell the shares to the Company or any 
other person had the donee so desired. There was no 
"buy-out" or "buy-back" agreement. 
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dated on the above my opinion It that a willing 
buyer of Class "B" common stock of Modern Maid Food 
Products, Inc. would have been willing to pay no si ore 
chan $5 to $6 per share In cash in August and Septesiber 
1968. 

My opinion of price takes into considerAtice the 
facts that at December 31, 1967, the pro-forma book 
value of the Class "B" common stock was approximately 
812.35 per share (and no doubt more in .\ugust 1968); 
and that the pro-forma earnings per share of Class "B" 
common stock (after allowance for pro-forma preferred 
stock dividends) were approximately $2.77, $4.59, $4.28 
and $4.71 per share in calendar years 1964, 1965, 1966 
and 1967, respectively. 

In my view, the only reason for a knowledgeable 
purchaser to have purchased Clas6 "B" common stock 
would be as a rank speculation that some day, in some 
way, something would happen (a possible public offering, 
sale or merger of the Company) to Increase the value 
of his investment of an order of ten times, that is an 
ultimate realization of $10 for each $1 invested. Such 
an investor would have nothing else to expect from his 
purchase - dividends, salaries, or other compensation. 

In my experience no knowledgeable buyer wants to 
buy a locked-in position in a private company unless he 
believes, there Is a good possibility that within some 
finite period of time, three to five years or less, he 
will receive substantial appreciation on his investment - 
that is on the order of five to ten times. Usually when 
making such an Investment, a knowledgeable buyer has some 
protection on the "downside" - a "put" or other buy-out 
right - or some assurance or agreement or well grounded 
opinion based on the circumstances of the company or 
controlling stockholders that he will be able to'Realize" 
in the near future on his Investment. Where such facts 
exist, a purchaser may view five times on his investment 
as a reasonable expectation. 
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In the case of Modem Maid Food Products, Inc. 
as I understand the facts, no such protection agreement,conditions 
or assurances were present. For these reasons, I am 
of the opinion that the higher multiple on the spectrum 
of expectations, that is ten times on an investment of 
$5 to $6 a share would have been the only sensible one 
bated upon 1968 price/eamings valuation of ten to twelve 
times 1967 pro-forma earnings per share. 


This is the method that I used in 1968,and as an 
investing principal and advisor to others,I would have 
applied in considering the possible purchase of Class "B" 
common stock of Modern Maid Food Products, Inc., in 1968. 
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March 22, 1074 


Sidney Geifand, Esq. 

136 East 57th Street 
New York, N. Y. 

Dear Mr. Gelfand: 

In accordance with your authorization I have appraised 
77,160 Class D common shares of Modern Maid Food Products, 
Inc., for gift tax purposes, consistina of two blocks of 
25,680 shares given as of August 21, 1068, and three 
blocks of 8,600 shares given as of September 24, 1968. 

The appraisal was made for the purpose cf expressing an 
opinion of the fair market value of these various stock 
interests as of their respective dates of transfer. 

The term "fair market value" as used herein is defined 
as the amount at which the assets would exchange between 
a willing buyer and a willing seller, neither being under 
compulsion, each having reasonable knowledge of all rele¬ 
vant facts, and with equity to both. 

The attached report sets forth the details of my investi¬ 
gation and the conclusions reached. 

As a result of this investigation, I have concluded that 
the fair market value of these stock interests as cf t eir 
respective dates of transfer is Twelve Dollars ($12.00/ 
per share. 

I have made no investigation of, and assume no responsibilit 
for, the title to, or any liabilities against, the property 
appraised. 

Respectfully submitted, 

0 

THE AMERICAN APPRAISAL COMPANY, 

/ . •< 

/ _ > < 

Gordon V. Smith 

Senior Appraiser 
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Qualifications - Gordon V. Smith 

Since joining The American Appraisal Company, Inc. in 1963, 

I have been continuously engaged in the valuation of a wide 
variety of property for a number of purposes. 

The American Appraisal Company employs over 900 professional 
staff members and during the past several years has served 
nearly 300 of FORTUNE'S tabulation of the 500 largest industrial 
corporations in the United States. 

I have assisted in, and been responsible for, the execution 
of appraisal assignments in all parts of the United States and 
Canada. I am a Senior Member of the American Society of 
Appraisers and a member of the National Association of Accountants. 
I was the author i* a technical paper on the use of cost indexes 
in the appraisal process which was published in the May 1973 
issue of the Journal of the American Society of Appraisers. 

During the past five years I have been personally responsible 
for valuation engagements including: 

Valuations of capital stock or other securities 
for: 


National Telephone Directory Corp. 
Providence Body Company 
Dynatech, Inc. 


NCNB Corp. 
Trans-Union Corp. 
Raytheon Company 
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Four confidential engagements concerning the 
valuation of capital stock. 


Valuations of a business enterprise involving 
extensiv e market investigations of capital stock 


prices . 


Champion International 
Mobil Chemical Co. 
Handy & Harman 
Bundy Corporation 


The Stanley Works 
Stone Container Corp. 
Veeder Industries 
Gould, Inc. 


Other engagements relating to consultation service 
in the areas of taxation, accounting, and rate ¬ 


making . 


Questor Corp. Pennwalt Corp. 

Quaker Oats Co. American Can Company 

NL Industries Warnaco 


(2) 
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Purpose - The purpose of this appraisal is to develop and 
express an opinion of the fair market value.of 77,160 
Class B common shares of Modern Maid Food Products, Inc. 
as of August 21, and September 24, 1968 for gift tax 
purposes. More specifically, the ownership of the shares 
being appraised is divided as follows: 

Given in trust August 21, 1968 for the benefit of : 

Stanley Silverman 25,680 shares 

Joel Silverman 25,680 shares 

Given in trust September 24, 1968 for the benefit of: 


Susan Silverman 

8,600 

shares 

Ann Silverman 

8,600 

shares 

Beth Silverman 

8,600 

shares 

Total 

77,160 

shares 


The term "fair market value" as used herein is defined as 
the amount at which the assets would exchange between a 
willing buyer and a willing seller, neither being under 
compulsion, each having reasonable knowledge of all relevant 
facts, and with equity to both. 

Background - Modern Maid Food Products, Inc. was formed as 
a New York Corporation in 1952 as the successor to a partner¬ 
ship formed in 1933. The company has two wholly-owned sub¬ 
sidiaries, Modern Maid Food Products of Louisiana, Inc., and 
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Modern Maid Realty Corp., both incorporated under the laws 
of the State of Louisiana. The company manufactures breading 
and batter mixes, prepared to customers' specifications The 
company also manufactures prepared flour mixes for use in 
restaurants, hotels, and other institutional outlets. The 
offices of the company are located in Garden City, New York. 

On August 12, 1968, the company exchanged newly authorized 
Class A and Class B common stock and shares of 5% cumulative 
preferred stock for the then outstanding common stock. The 
resulting capitalization was as follows: 

Class A Common Stock 21,600 shares 

Class B Common Stock 86,400 shares 

Cumulative Preferred Stock, 5% 25,200 shares 

The Class A and Class B common stock rights were identical 
except that all voting rights were vested in the Class A 
common stock. 

On August 21, 1968, Mr. Jack Silverman, Chief Executive 
Officer of the company and holder of the majority interest 
in the Class A common stock, gave in trust 25,680 Class B 
common shares to his son, Stanley Silverman and 25,680 
Class B common shares to his son, Joel Silverman. Shortly 
thereafter, on September 24, 1968, Seymour Silverman 
established three trusts for his daughters, Susan, Ann 
and Beth, giving 8,600 shares of Class B common stock to 
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each trust. The subject valuation concerns the fair market 
value of these various stock interests as of the respective 
dates of transfer. 

ns part of this appraisal, I held discussions with company 
management to gain a familiarity with the nature and opera¬ 
tions of the business. In addition, financial statements 
audited by Arthur Andersen & Co. were provided to me and 
have been accepted without investigation as properly reflect¬ 
ing business operations. These income statements for the 
years 1964 through 1967 and the balance sheet as of December 31, 
1967 have been reproduced in this report and appear as Exhibits 
1 and 2, attached. 

Valuation - In any valuation of property, consideration must 
be given to the values indicated by the cost to replace the 
property, the income-producing capabilities of the property, 
and the price paid for comparable property in an active, public 
market. With respect to shares of capital stock, the valuation 
approach based on market value is considered to be the most 
appropriate. 

In the course of this study, cons 
the following: 

( 5 ) 


ideration has been given to 
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1. the history of Modern Maid Products, Inc. 
and the nature of its business. 

2. the financial condition of Modern Maid, 
the nature of its assets, and the book 
value of the stockholders' equity. 

3. the historical operating results of 
Modem Maid. 

4. the investors' appraisal of the common 
stock of companies in similar lines of 
business as evidenced by the ratio of 
earnings to the price of their common 
shares, where it is publicly traded. 

5. the general economic and stock market 
conditions at and around August, 1968. 

6. such other factors as have a bearing on 
the fair market value of the shares. 

Where an appraisal is made of the capital shares of corpora¬ 
tions which are public^ traded in the stock market, the 
valuation procedure is rather straightforward. The value, 
in this case, is represented in most instances by the known 
amount at which the shares would sell in the public market, 
net of selling costs and taxes. With respect to the capital 
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shares of Modern Maid which are being appraised, the pro¬ 
cedure is made considerably more difficult due to the fact 
that the shares are closely held. The only sale of these 
shares was that of 4,790 shares to 19 persons in August, 

1968 at a price of $10.00 per share. 

In addition, the capital shares of Modern Maid are "restricted" 
securities that can not be distributed publicly without reg¬ 
istration under the Securities Act of 1933. Such securities 
can only be acquired directly from the issuing corporation 
in a private placement, or from an existing holder. In 
either case, however, the transaction is privately negotiated 
and carries with it a "letter" contract to the effect that 
the security is being purchased as an investment and will 
not be re-offered for sale after a short period of time. 
Further, the number of buyers of a restricted security is 
limited to avoid being construed as a public offering, which 
would require registration with the Securities and Exchange 
Commission. 

Valuation Premise - The valuation of the designated Class B 
common shares of Modern Maid is based on comparative analysis 
of prices of the capital stock of publicly traded companies 
in a similar business, modified by the limiting conditions, 
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under which these shares could be sold. These conditions 
arise due to the following facts: 

1. Modern Maid Products, Inc. capital stock is 
not publicly traded. 

2. The marketability of these shares is further 
restricted in that: (a) the prospective pur¬ 
chasers must be relatively few in number 
requiring a substantial individual investment, 

(b) a prospective purchaser must be willing 

to hold them as a long term investment with no 
guarantee of a future public market, (c) these 
shares carry no voting rights and (d) the con¬ 
trol of the issuing corporation is in the hands 
of a single individual. 

Valuation Technique - As a first step in the valuation an 
investigation was made into the economic conditions and the 
general atmosphere of the securities market in August- 
September, 1963. During 1968, the stock market, as evidenced 
by the Standard & Poors index, moved upward, reaching an all- 
time high for that time, of 108.31 (1941-1943 equals 10) in 
the second quarter of 1968. The price earnings ratio of 
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Standard & Poors index of 425 industrial stocks was 17.39 
during the second quarter of 1968. In mid-August of 1968, 
the price earnings ratio of the Dow Jones Industrial stocks 
was 15.9. The price earnings ratio of Barron's 50 stocks 
this time was 15.4. In mid—September, these price earn¬ 
ings ratios were 16.8 and 16.3, respectively. While there 
were forecasts of some slowdown in the economy, the general 
atmosphere of the securities market was generally favorably 
at this time. 

I concluded as a result of this investigation that there 
was no appreciable difference in the market climate between 
the dates of August 21, 1968 and September 24, 1968 to war¬ 
rant their separate consideration for purposes of this 
valuation. 

Specifically, a search was made for companies in a similar 
business to Modern Maid and whose securities were publicly 
traded. The following were selected as being the most closely 
representative of this group: 

American Bakeries Co. 

Continental Baking Co. 

Interstate Bakeries Corp. 

General Foods Corp. 

Pillsbury Co. 

Quaker Oats Co. 
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It is recognized that these firms are very large, and 
enjoy diversified markets, and that these facts must be 
considered in any comparison with Modern Maid. The 
relative sizes and price to earnings ratios of these 
companies are as follows: 



1967 Net Sales 

August 1968 


(000,000's) 

Price/Earninqs Ratio 

General Foods Corp. 

1,652 

18 

Continental Baking Co. 

621 

16 

Quaker Oats Co. 

555 

19 

Pillsbury Co. 

526 

18 

American Bakeries Co. 

298 

13 

Interstate Bakeries Co. 

196 

12 


The net sales of Modern Maid in 1967 were §11.7 million, 
having grown at the rate of 6.5% during the previous three 
years. Further, with regard to Modern Maid, the following 
data was developed as of December 31, 1967: 


Debt/Equity ratio 0.3 
Current ratio 2.9 
Quick ratio 2.6 
Sales/VJorking capital 4.7 


Sales/Accts. Receivable 4.4 


This data indicates, in my opinion, that would exhibit, to 
a potential investor, adequate financial resources for the 
future growth of its business. 
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In determining the value of the Modern Maid equity if 
it were publicly traded, I have given consideration to: 

1. The price/earnings ratios of the 
firms shown above. 

2. Modern Maid's relative small size. 

3. The fact that Modern Maid was a 
regional, non-diversified company. 

I have, therefore, concluded that the equity of Modern 
Maid, if offered to the public market would sell at a 
price/earnings ratio of 10. This includes a considera¬ 
tion that shares of unknown companies offered to the 
public are often "underpriced" in order to make them 
attract]vs to the buying public and to help assure a 
strong after-issue market. 

For Modern Maid, the earnings to which this multiple 
should be applied must be determined. It assumed that 
a potential investor in Modern Maid's securities at 
August 1968 would have available to him the income state¬ 
ments for 1964 through 1967 which have been reproduced 
as Exhibit 1 of this report. While the net sales of 

< 
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Modern Maid for the period 1964 through 1967 exhibited 
a steady growth, the net income presented an unsteady 
pattern. For this reason, I considered it appropriate 
to average the income for the three years prior to the 
valuation: 


Net Income 
(pop's) 


1965 $ 622 

1966 589 

1967 636 


Average $ 616 


On the basis of average earnings of $616,000 multiplied by 
the price earnings ratio of 10, it is estimated that the 
fair market value of the equity of Modern Maid Products, 
Inc. as of August 1968 was $6,160,000, assuming the secu¬ 
rities were being traded in an active, public market. 

Since these securities were not, in fact, publicly traded, 
an adjustment must be made for this to recognize the lack 
of liquidity inherent in the purchase of closely held 
securities. 

One measure of this adjustment which has been utilized is 

m 

the costs incurred by companies in offering their capital 
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Stock to the public market. These costs include under¬ 
writing fees, commissions, legal and consulting fees, 
and management expenses. I have concluded that a dis¬ 
count of 15% would be an appropriate adjustment. 

Applying this adjustment to the publicly traded value of 
$6,160,000 yields an adjusted value of $5,236,000. This 
represents the fair market value of the equity of Modern 
Maid with consideration of its closely held status. 

As previously noted, the equity of Modern Maid Products, \ 
Inc. consisted of both preferred and common stock. The 
preferred stock was comprised of 25,200 shares of cumulative 
$100.00 par value stock with a 5% dividend. The total 
dividend requirement on an annual basis for these shares 
oi preferred stock was $126,000. Considering the net income 
available in the previous three years, the payment of this 
dividend is relatively secured and the cumulative feature 
further protects the investor in these securities. 

I then made an analysis of publicly traded issues of cumu¬ 
lative preferred stock with a Standard & Poors rating of 
BBB or BB - These issues were considered to be comparable 
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with the Modern Maid preferred shares if it were publicly 
traded and subject to such a rating. Nine such issues 
were anal'^ed and the average yield of the group was 6.4%. 

I have, therefore, concluded that investors in preferred 
stock of comparable quality to that of Modern Maid desired 
this level of return on their investment. Therefore, in 
order to obtain this level of yield, the price which would 
be paid would be correspondingly less than the par value 
and is measured by the capitalization of the stated dividend 
($5.00) at the investor’s rate of 6.4%, or $5.00 - .064 = 
$78.13. I have used $80 per share, considering Modern Maid's 
dividend coverage of 5 times. On this basis, the indicated 
value of the 25,200 shares of Modern Maid preferred stock 
is $2,016,000. 

If $5,236,000 represents the fair market value of the equity 
of Modern Maid, then this amount, less $2,016,000 represented 
by the preferred shares, or $3,220,000, remains at the value 
of the common shares. 

1 

The total issued and outstanding common shares of Modern Maid 
at August 1968 were as follows: 
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A 65 


Class A Common 21.600 shares 

Class B Common 84.400 3 hares 

Total 108,000 share 

On a per share basis, the fair market value attributed to 
the common shares of $3,220,000 is $29.81. 

Tnis value of $29.81 per common share represents, in my 
opinion, the fair market value of the Modern Maid common 
shares if an investor could purchase a minority interest 
in one clas of common stock with the typical rights with 

r 

respect to voting, dividends, and capital distribution. 

% 

As we have pointed out, this is not a possibility with 
respect to the shares being appraised and a further ad¬ 
justment must be made. 

A further consideration must be made at this point of the 
l®ck of marketability of the Class B common shares being 
appraised due to the fact that they represent a separate 
class of common shares, do not have any rights for future 
registration, and do not carry with them the voting power 
to compel a future registration. As a measure of the loss 
of marketability due to this condition, an analysis was made 
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of the purchases of such securities by the Value Line 
Development Capital Corporation during the period of 
January 1 to July 23, 1968. This investment company 
makes a speciality of the purchase of restricted 
securities. 

During 1968, four such investment companies were formed: 

The Diebold Technology Venture Fund, Inc. 

Fund of Letters, Inc. 

SMC Investment Corporation 

The Value Line Development Capital Corporation 
Of these, only Value Line was in existence long enough 
to have recorded experience by August 1968. 

The Value Line analysis compares the price paid for re¬ 
stricted securities compared with the average market 
price of the "free" (reoistered) securities of the same 
corporations. The data included in this study is pre¬ 
sented as Exhibit 3, attached. 

This data indicates that the purchase price of the re¬ 
stricted securities represented a discount ranging from 
a low of 16.7% to a high of 71.4% when compared with the 
average market price of the free securities on the date 
of acquisition. The average discount was 44%. A further 
examination indicates that one half of the securities 
analyzed showed discounts over 40% and that their average 
was 57.2%. 
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The reason for the discount which is exhibited in this 
analysis has been well statea in the following excerpts 
from the February 1, 1968 prospectus of the Value Line 
Development Capital Corporation: 


"In many cases there will, after the corporation's 
initial operating period, be no public market 
for the portfolio securities of the corporation 
representing investments in development situations. 
Accordingly, it may be difficult to sell such 
securities at a price repress 'ting, in the opinion 
of management, their fair vaiue until such time as 
the issuers of such portfolio securities have de¬ 
veloped to the point where such securities are 
treated in a public market." 

"Where registration is required, a considerable 
period may elapse between the time when a decision 
is made to sell the securities and the time when 
the corporation would be permitted to sell under 
an effective registration statement. During such 
period, if adverse market conditions develop, the 
corporation may not be able to obtain as favorable 
a price as that prevailing at the time of the decision 
to sell." 


The prospectus of the Diebold Technology Venture Fund, Inc. 
issued July 12, 1968 states similarly: 


"As previously indicated, it is expected that a 
substantial portion of the funds' portfolio may 
consist of highly speculative securities with 
no public market or a limited public market, 

issued by small and unseasoned companies. 

In many cases, it may take several years before 
portfolio securities of unseasoned companies 
are considered to have become sufficiently valu¬ 
able and appropriate for sale. It is expected 
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that a substantial portion of these securities 
may be purchased by the fund subject to invest¬ 
ment representations or under other circumstances 
which would require registration of the securities 
under the Securities Act of 1933 in connection with 
a subsequent public sale. Such a registration may 
result in material delays in making a sale as well 
as exposure to a loss from a declining market." 

In these statements, these knowledgeable investors set forth 
the risks which are inherent in the purchase of restricted 
securities of unseasoned companies, of which the Class B 
shares of Modern Maid are an example. 

Further, after recognizing that these risks exist, these 
investment companies have sought to reduce this risk in a 
number of ways. Value Line has stated that it is a policy 
that at least 50% of the value of restricted securities in 
its portfolio must be the subject of a commitment from the 
issuer to register, at Value Line's request, the securities 
under the Securities Act of 1933. That is, the restricted 
securities are bought with a registration agreement as a 
condition of the purchase. Similarly, SMC Investment Corp. 
entirely limits its purchase of restricted securities to 
those corporations where there already exists some free stock 
in the public market. The Fund of Letters, Inc. states that 
its portfolio is mostly of restricted stocks of corporations 
which also have free stocks in the market. These policies of 



. 
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the funds reduce the amount of risk in two ways. First, 
where the fun^. owns restricted securities of a corporation 
which has publicly traded shares, the fund has access to 
financial data on the corporation and the value of the 
publicly traded shares serves as a benchmark to indicate 
the public investor's appraisal of the company. Secondly, 
by providing as a condition to the purchase of restricted 
securities an agreement for future registration, the funds 
are assured that if growth in the issuing corporation takes 
place as expected, a public market for their shares can be 
utilized. 

Any analysis of the discounts set forth above, then, must 
give consideration to the fact that they exist after con¬ 
sideration of the efforts of the fund to reduce the risk 
as discussed. With respect to the Class B common shares 
of Modern Maid being appraised, a prospective purchaser of 
these securities has absolutely no assurance that the secu¬ 
rities would ever be subject to registration in the future, 
and must consider that the control over a decision to register 
any securities of Modem Maid rests with a single majority 
stockholder. 

Further, since there were no publicly traded shares in existence, 
such an investor would likely not be able to obtain any financial 
and operating data on the company whose shares he owned. 

(19) 
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A potential investor in these shares, therefore, would, 
in my opinion, have to be willing to invest a substantial 
amount (due to the restrictions on the number of possible 
buyers) at a greater risk of being able to capitalize on 
the expected growth of Modern Maid than that taken by the 
investment companies cited above. 

After careful consideration of these facts, it is my opinion 
that an appropriate discount to be applied to the Class B 
common shares of Modern Maid Products being appraised is 60%. 
Applying this discount to the previously determined price 
per share of $29.81 yields a price per share of $11.92. 

Conclusion - After consideration of the facts outlined above, 
and the employment of valuation techniques which, in my 
practical experience I consider appropriate, it is my con¬ 
clusion that the fair market value of the 77,160 Class B 
common shares of Modern Maid Food Products, Inc. as of 
August 21 and September 24, 1968 is fairly stated in the 
amount of $12.00 per share. 
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Exhibit # 1 


MODERN MAID FOOD PRODUCTS f IMP 
a nd Subsidia ry Corporations 


C onsolidated Sta tement of Oper^inng 


Net Sales 

Cost of Sales 

Gross profit 

1964 

8,256 

5.291 

2,965 

(000 

1965 

9,772 

6,292 

3,480 

■s) 

1966 

10,674 

7.163 

3,511 

1967 

11,739 

7.710 

4,029 

Selling, G & A expense 
Operating income 

2.105 

860 

2,3^0 

1 # lo J 

2,413 

1,098 

2,789 

1,241 

Other Income (expense) 

Income before taxes 

—(3) 

856 

15 

1,195 

30 

1,127 

43 

1,284 

Taxes 

Net Income 

430 

426 

573 

622 

538 

589 

649 

636 


(may not add due to rounding) 
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Exhibit # 2 
Page # 1 


MODERN MAID FOOD PRODUCTS, INC . 
and Subsidiary Corporations 

Consolidated Balance Sheet 
December 31, 1967 


(000's) 

ASSETS 


Current Assets 

Cash 498 
Acc 1 ts. Receivable 2,656 
Inventories 415 
Cert, of Deposit 150 
Interest Rec. _4 


Total Current Assets 


3,724 


Fixed Assets 

At Cost 2,314 

Depr. Reserve 1,039 

Net Fixed Assets 


1,275 


Other Assets 


Deposits 

54 

Investments 

26 

Cash Value-Ins. 

33 

Deferred Charges 

13 

Net Leasehold 

4 


Total Other Assets 


130 


TOTAL ASSETS 
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Exhibit # 2 
Page # 2 


liabilities and capitat. 


Current Liability 
Accts. Payable 
Taxes Withheld 
Accrued Expenses 
Fed. Income Taxes 
Due to Officers 
Notes Payable 

Total Current Liabilities 


$ 

744 

25 

238 

212 

22 

36 


Capital 

Common Stock 
Preferred Stock 
Surplus 

Total Capital 


216 

144 

3.491 


TOTAL LIABILITIES 


1,277 


3,851 

5,128 


(may not add due to rounding) 





THE VALUE LINE DEVELOPMENT CAPITAL CORPORATION 


Aerological Research, Inc. 
Clayton Corp. 

E. L. I. Industries, Inc. 
Jayark Corp. 

Landa Industries, Inc. 
Metalurgical Int'l. Inc. 
Miles-Samuelson, Inc. 
Process Plants, Inc. 

Tally Corp. 

Tintair, Inc. 

United Utilities - Florida 
The Valtronic Corp. 


PURCHASES OF RESTRICTED SECURITIES 
January 1 - July 23, 1968 


Acquisition 

Date 

# 

Shares 

Cost 

Per Share 

Average Market 
Price-Free Stock 

Indicated 

Discount 

5/10/68 

35,000 

$ 7.00 

$ 12.38 

43.5 % 

7/24/68 

100,000 

5.25 

7.81 

32.8 

7/1/68 

30,000 

9.70 

19.00 

48.9 

4/24/68 

45,450 

5.50 

16.25 

66.2 

6/10/68 

75,000 

3.33 

7.50 

55.6 

4/4/68 

20,000 

25.00 

33.00 

24.2 

5/29/68 

45,000 

7.25 

11.50 

37.0 

7/23/68 

25,000 

30.00 

50.00 

40.0 

5/21/68 

10,000 

30.00 

45.25 

33.7 

4/5/58 

250,000 

1.00 

2.38 

58.0 

7/16/68 

20,000 

y 

2.50 

8.75 

71.4 

3/11/68 

50,000 

5.00 

6.00 

16.7 
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Philips, Appe;& Walden, !nc. 

\ .. Member New YorH American ana Otner Principal Slock Exchanges 


III BROADWAY • NEW YORK, NEW YORK 10006 

CABLE ADDRESS BROKERAGE 
TELEX £2200 


T*| 9 nno»ir 
PlW ■ 


rr*n* i rr nr a »ro«r# 

1 lf»l»|» IA • »l* 


March 22, 1974 


Mr. Sidney Gelfand 
136 East 57th Street 
New York, New York 

Dear Mr. Gelfand: 

Pursuant to your request, I have made a study of the financial 
and market factors affecting the fair market value of 51 ,360 shares of 
Class B (non-voting) Common Stock of Modern Maid Food Products, Inc. 
on August 21 , 1968 and the fair market value of 25,800 shares of said 
stock on September 1968. 

The appraisal report details the following data: 

(a) My qualifications as an appraiser of securities for 
market values. 

(b) Nature of the stock and relevant statistical data. 

(c) Valuation factors. 

In my opinion, the fair market value of the Class B Common 
Stock of Modern Maid Food Products, Inc., subject to gifts on August 
2 i , 1968 and September 24, 1968, was not in excess of $2.00 to $5.00 
a share dependent upon the anticipated time the company would remain 
privately owned. 


HSC/lb 

enclosure 



President 


1 
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QUALIFICATIONS - HERBERT S. CANNON 


EDUCATION 


1949 

Cheshire Academy, Cheshire, Connect icut 


1953 

Washington and Jefferson College 

B. A . 

1960 

Ford ham Law School 

LL.B. 

1960 

Fordham Law School 

J.D. 

1969 

Admitted to the Supreme Court of the United 

States 

BUSINESS HI ST OF V 


1962 - 1970 

Weis, Voisin, Cannon & Co., Inc. 

and predecessor firms 
(Members of the New York Stock Exchange') 

President and 

1967 - 1970 

Elgin National Industries, Inc. 

(Listed on the New York Stock Exchange - ) 

Chflirrran of the Poard 

1971 - 1973 

Cannon, Jerold & Co., Inc. 

Chairman of the f*o*rct 


(.Members of the New York Stock Exchange) 

and President 

1 970 to present 

Cannon Industries, Inc. 

Chairman of tne Pna*-d 

1971 to present 

Solvent Chemical Company, Inc. 

Chairman of the Board 

1973 to present 

Philips, Appel & Walden, Inc. 

(Members of the New York Stock Exchange) 

President and Di •~ector* 


PAST DIRECTORSHIPS 


The Franklin Mint 
Bartell Media Corporation 
Thompson-Starrett Corp. 

Diversified Data Services & Sciences, Inc. 
Product Applications, Inc. 

Carson Chemical Corporation 
Data Information Services, Inc. 

Generics Corporation of America 


Listed on the American Stock Excnano** 

ft t» *» ft ft •« 

ft »l ft fl •« •« 

" over-the-counter 

If ft »• ft 

Private corporation 
Listed over-the-counter 

ff ft If If 


- 1 - 
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CUKRbiNiT DIRECTORSHIPS AND CONSULTING ASSOCIATIONS 

Decision Systems, Inc. 

Electro-Catheter Corporation 
Nation-Wide Check CorDoration 

t ’rancial Consultant to several public corporations (Past and Current): 

Barteil Media Corporat ton (ASE) 

Briggs Leasing Corporation (OTC) 

Diversified Data Services & Sciences, Inc. (OTC) 

Electro-Catheter Corporation (OTC) 

Elgin National Industries, Inc. (NYSE) 

The Franklin Mint (ASE) 

Generics Corporation of America (OTC) 

Romanoff Industries, Inc. (OTC) 

Royal Zenith Corporation (OTC) 

Solvent Chemical Company, Inc. (Private) 

Thompson-Starrett Corporation (ASE) 

The Tower Fund, Inc. (OTC) 

Ultimacc Systems, Inc. (OTC) 


- 2 - 
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BUSINESS EXPERIENCE 

I have been in charge of several finance committees of charitable 
organizations including the raising of capital, interim capital investment and 
the evaluation of operating costs and expenses. 

I have served on the investment committee of The Tower Fund, 
Inc. which invested approximately $6,000,000. 

I am a trustee of Washington and Jefferson College and a member 
of its finance committee v hich invests approximately $25,000,000. 

During 1956 - 1960 I acted as an investment analyst in the evalua¬ 
tion of corporations for investment, merger or acquisition. 

I have often served as an appraiser in the sale and merger of 
several public and private corporations; (e.g., Rayne Industries, Incorporated, 
Butler Capital Corporation, Generics Corporation of America, Nation-Wide 
Check Corporation, Haber & Henry, Inc. ) I have acted as financial consultant 
to Field's Baking Corporation (manufacturers of bread and bread crumbs) and 
to the Pechter-Field's Baking Corporation merger. 

During 1962 - 1970, as President of Weis, Voisin, Cannon & Co., 
Inc., I was totally responsible for all financial involvements of the corporation 
including its syndications, negotiation of underwritings, the financial consulting 
department, and the corporate finance department which was instrumental in 
effecting a number of merger' , acquisitions and dispositions in 1967, 1968 and 
1969 to the extent of: 


Nature of Service 

Number 

Dollar Volume 

Private Placements 

15 

$ 15,000,000 

Underwritings, as Manager 


100,000,000 

Underwritings, as Participant 


200,000,000 

Mergers and/or Acquisitions 


15.000,000 


In 1967 I negotiated for control of the Thompson-Stari orpora- 

tion (ASE) and became Chairman of the Board. In the three ensuing years 1 was 
instrumental in making nine acquisitions, all of which required financial evalua¬ 
tions of both public and private entities. 

I have qualified as an expert witness in approximately seven arbi¬ 
tration and court proceedings requiring the evaluation of corporate worth. 




NA t URE OF THE STOCK AND RELEVANT STATISTICAL DATA 


Modern Maid Food Products, Inc. was a privately owned corporation in 
1968 having but three principal stockholders, one of whom owned more than 
50% of the company. It was engaged in the business of manufacturing 
breadings and batter mixes and prepared flour mixes for sale to industrial 
and large commercial purchasers. 

The Class B Common Stock of Modern Maid Food Products, Inc. was 
non-voting stock by the corporation's very charter and there were 86,400 
shares outstanding. 

The voting control of the corporation was lodged in the 21 ,600 shares of 
Class A Common Stocx outstanding of which 12,840 shares were owned by 
one individual only sixty years of age. 

Preceding the common stock were 25,200 shares of 5% cumulative preferred 
shares with a par value of $100 per share. 

The book value of a common share of Modern Maid Food Products, Inc. 
(consolidated basis) at December 31 , 1967 was $12.31 a share. Projecting 
1967's earnings to August 31 , 1968 on a time basis would give a book value 
of $15.98 a share after preferred dividends. 

Average yearly earnings before dividend requirements in 1965, 1966 and 
1967 were $615,789 and $489,789 after giving effect to the preferred divi¬ 
dend requirements after the recapitalization on August 12, 1968. This 
latter amount would be $4.53 per share on the 108,000 common shares 
outstanding. 


7 . 


No dividends were being paid on the common stock in 1968. Dividends 
paid in prior years were materially less than the preferred dividend re¬ 
quirements after the reorganization. 





VALUATION FACTORS 


1 . Fair Market value is defined as the price a seller could obtain from a 
willing buyer having knowledge of all of the facts. 

2. Modern Maid Food Products, Inc. was a privately owned corporation. 

3. The Class B Common Stock was non—voting without any say in the manage¬ 
ment or control over business operations. 

4. The Class B Common Stock had no marketability or immediate potential 
for same. 

5. The type of business engaged in and the earnings multiple it might enjoy 
as a public vehicle. 

6. The relative little growth in net earnings in the three years ended 
December 31 , 1967 while sales increased 15%. 

7. The amount of money that might be required to effect a purchase of 
25,680 shares or 51 ,360 shares on August 21 , 1968 and 8,600 shares or 
25,800 shares on September 24, 1968, thus limiting the potential market. 




APPROACHES 
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A Conservative Investor may be ruled out due to the lack of liquidity, lack 
° f dlvldend and the inability to have a say in management, planning, finan¬ 
cial policies or in the possible sale or liquidation of the business. 

A Speculator! Due to the non-voting features of the stockand lack of 
market, the relative young age of management owners, the lack of incentive 
t'v management to declare dividends on the common stock (even if the 
corporation could afford such action), such an investor would only be in¬ 
terested in the possibility of a public offering some time in the future. 
Without a voice in management, he would be dependent upon the desires 
and whims of management in this respect. 

A Person taking such a speculative position requiring a substantial sum 
of money anticipates a market price profit of at least 400% within a three 
year period. Even if a public offering is effected, an insider's stock is 
usually restricted for an additional period of years from public sale. 

Although underwriting conditions were good in August and September 1968, 
the nature of the company's business and the relative flatness of earnings 
in Id o, 1966 and 1967 (deviation from the mean being about 3% on the 
upside and 6% on the downside), this would limit the value to be placed on 
the company as a whole to ten times average earnings or $6,158,000 
Deducting preferred stock of $2,520,000 gives a common stock potential 
market value of $3,638,000 or $33.70 a share if public . Since speculative 
investments in non-marketable closely held situations are made on the 
basis of a 400% paper profit, within three years, the most such an investor 
would pay is 20% of $33.70 or $6.75 a share. Such a~^e wou i d requ ire 
an investment of $173,340 from two purchasers of 25,680 shares each and 
$58,000 from three additional purchasers of 8,600 shares each. It would 
be extremely difficult to find five speculative investors with such available 
funds, willing to take the risk of being hung up with non-voting stock in a 
privately owned company with no retc n on investment. If only one indivi¬ 
dual were available, for such a purchase an amount in excess of $500,000 
would be required, again diminishing the availability of buyers and re¬ 
ducing the fair market value to approximately $5.00 per share. 

if a public offering or merger with a public entity could not be reasonably 
expected within a three year period, then I would be loathe to invest or 
advise any one to invest at more than a nominal amount of $2.00 per share 
The amount to be invested at $5.00 a share, possibly as much as $385,000’ 
is too significant an amount to wait upon a pure conjecture without a real 
possibility of liquidating one's investment. 

What must be emphasized here is the purchaser of the Class B Common 
St °ck (non-voting) without the ability to force management to change the 
status or the stock from non-vot ing common to voting common could enter¬ 
tain no probability of ever liquidating the stock in the public market. Due 


- 6 - 
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to different class status, none of the rules of the S.E.C. or NASD permit 
an automatic registration, even after a substantial holding period, to enaole 
even piece meal liquidation into the public market. This factor alone would 
greatly depreciate the fair market value of the stock by 70% even where 
underwritings are being considered. 
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STOCK VALUATION 
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MODERN MAID PRODUCTS, INC. 

1968 






ANA 


ESTABLISHED 1S99 


Atlanta 
Boston 
Baltimore 
Ch icago 
Cincinnati 


THE MANUFACTURERS' APPRAISAL COMPANY 


Executive Offices 

ROBINSON BUILDING 
15« h & CHESTNUT STREETS 
PHILADELPHIA, PA. 19102 


Cleveland 
Detroit 
New York 
Philadelphia 
£»i. Louis 


Philadelphia, Pa. 
March 14, 1974 


Internal Revenue Service, Regional Counsel 
26 Federal Plaza, 

New York, New York 10007 


Gentlemen:- 


We are pleased to submit our appraisal of certain Class B 
Common .stock of Modern Maid Products, Inc.. It is our considered 

• that the Fair Market Value of the Stock, constituting a minority 
interest and as of various dates in August, September and December 1068 
ns best expressed as $25 per share. * 

Our engagement has been confined to a determination of the 
va] u' 01 the Stock in accordance with our agreement. We have not investi- 1 
gate.; title to the property, nor the possible existence of liens, mort¬ 
gages and assessments and, therefore, do not assume responsibility with 
respect to ownership. , J 

Neither the employment to make, nor the compensation for the 
appraisal is contingent upon values reported. To the best of our knowl¬ 
edge or belief, all statements and information contained in this report 
are true and correct, and no important facts have knowingly been withheld, 
ihe Manufacturers' Appraisal Company has no present, prospective, direct 
01 indirect interest in the property herein appraised. 

This analysis was made by the use of methods and procedures con¬ 
forming to ethical standards of practice. 


Respectfully submitted. 


THE MANUFACTURERS' 


RS ' 

i v L 


APPRAISAL COMPANY, 
Vice President. 
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PURPOSE OF APPRAISAL AND DEFINITION OF FAIR MARKET VALUE 3 

PURPOSE OF APPRAISAL 

The purpose of this appraisal is to estimate the Fair Market Value 
of certain Class B Common Stock of Modern Maid Products, Inc. as of 
various dates in August, September and December, 1968 . The con¬ 
cluded values will consider the fact that the subject shares con¬ 
stituted only a minority interest in the subject company, that the 
stock was non-voting, and that there was no ready market for it. 

DEFINITION OF FAIR MARKET VALUE 

Fair Market Value is defined as the price expressed in terms of 
money which the subject stock will bring in a normal market, 
allowing a reasonable time to find a purchaser who buys with 
full knowledge of the subject company's advantages and disadvant¬ 
ages, with neither party being under compulsion to buy or sell. 
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APPRAISAL PROBLEM 


The valuation of privately-held corporate stock, stock for which 
their is neither an established market price nor even a ready market, 
presents certain difficulties. Analysis of the subject stock poses 
several interesting valuation problems. First,the valuation dates are 
over five years in the past, making direct examination of the company's 
physical assets inappropriate, and necessitating analysis of data on an 
historical basis. 

oecond, the subject stock, although it represents an intrinsic share 
or part of Modern Maid Products, Inc., is both non-voting and a minority 
interest. Accordingly, once the total value of the subject company is 
determined, c_.-e must be taken to correctly apportion that total to the 
different classes of stock, with proper consideration of discounts in * 
value for lack of marketability, lack of control, etc.. 

Third, there were few publicly-held companies which were truly com¬ 
parable to the subject. Ultimately our comparisons included five com¬ 
panies which overlapped in some areas with Modern Maid Products, Inc., 
but which were dissimilar in other areas. 

Fourth , one or more of the subsequent appraisal approaches to val¬ 
uation must include some estimate of the future or "projected" profits 
of the company. The risks of reaching incorrect conclusions in these 
circumstances can be reduced if there is some historical basis for the 
expectations upon which the projections rest; and they may even be re¬ 
duced considerably if quantitative historical data exists which points 
consistently to the same answers. If, for example a given historical 
progression of numbers was 70 , 80 , 90 , 100 and 110, and the circumstances 






APPRAISAL PROBLEM 


r v 


surrounding the progression "emains unchanged, it could be predicted 
with a degree of certitude that the most likely next number in the 
progression would be 120. In the case of the subject company, however, 
no such obvious progression exists, and the degree of certitude with 
which projections can be made is most certainly reduced from that of 
the first example. It is not however, reduced to the point j! being 
unmeasurable, and if in fact it must be estimated in order to complete 
certain appraisal approaches, it can best be accomplished by a thorough 
examination of historical trends. 

Finally, a number of appraisal techniques must be established which 
will provide an effective measure of the total value of the company. At 
the onset of this study a number of approaches to valuation were con¬ 
sidered. Ultimately this number was reduced to three: 1 - Return on Net 
Worth Approach, 2 - Price-Earnings Ratio Approach, and 3 - Comparable 
Public Enterprise Approach. 




VALUATION 
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VALUATION 


2 ‘ 


return on net worth approach 


This approach considers a normal return to the balance sheet net 
worth of the company. Excess return may be capitalized at a higher 
(intangible) rate of return and the resultant value added to the net 
forth to provide an indication of total company value. Inasmuch as the 
book net worth figure is likely to be understated, this approach will 
generally produce a lower limit of value. Examine the following 


summary: 


Net Worth (12/31/67) 

• Normal Return (At 13#) 
Actual Return 


$3,921,320 

509,772 

620,406 


Excess Return 

Capitalized at 15# 

Total Indicated Value 
(Rounded) 


$110,634 

$737,600 

$ 4 , 658,920 

$4,659,000 

1 


Company 

Nr t Worth 

Return 

# Return 

Martha White Foods, Inc. 
Manischewitz (B) Co. 
Bridgeford Foods Corp. 

Sap's Foods, Inc. 

Spaulding Bakeries, Inc. 

$ 8 , 281,012 

3,690,017 

2,179)105 

1,150,343 

2,798,349 

$1,451.,583 

255,963 

263,838 

181,227 

339,180 

17-53 

6.94 

12.11 

15-75 

12.12 

Total/Composite 

Average 

$ 18 , 098,826 

$2,491,791 

13.77# 

12 . 89 # 


Thus a rounded normal industry return of 13# is applied against the 
subject company's 12/31/67 book net vjorth of $3,921,320. The result, 
$ 509»772 is subtracted from the actual earnings of $620,406 to indicate 
those earnings related to assets, other than those included in net worth. 
Capitalizing the $110,634 on excess return at a 15# rate of return pro¬ 
duces $ 737)600 in value to those assets other than those included in net 
worth, and a total value including net worth of $4,659,000 (rounded). 


the manufacturers' appraisal company 
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return on net worth approach—contd . 

These figures are based upon financial information that was approxi¬ 
mately nine months old at the time of the gifts of subject stock. Assum¬ 
ing in September 1968 some reasonable knowledge of current earnings, and 
net worth produces a considerably higher total value. Utilizing rounded 
earnings of $700,000 and net assets of $ 4 , 200 , 000 ($ 8 l 7 , 9 i 7.77 and 

$^,399,330.84 respectively were actually reported in 12/31/68 statements) 
produces the following indication of value: 


Net Worth 

Normal Return (At 13 #) 
Actual Return 


$4,200,000 

546,000 

700,000 


Excess Return 
Capitalized at 15 # 
Total Indicated Value 
(Rounded) 


$154,000 

1,026,667 

$5,226,667 

$5,200,000 


Thus consideration of more current earnings and net worth information 
produces a total rounded indication of subject company value of: 


$ 5 , 200.000 


THE MANUFACTURERS' APPRAISAL COMPANY 
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VALUATION 2 9 


PRICE-EARNINGS RATIO APPROACH 

This approach compares the earnings of the subject company to earn¬ 
ings of publicly-held enterprises having a determinable total value through 
the price of their stock. It was not possible to find companies which were 
completely comparable to the subject. However, those companies ultimately 
used for comparative purposes are similar in that they are '.nvolved in 
making and/or sale of baked products or convenience mixers and batters. 
Detailed information relating to these comparable companies is contained 
in the addenda tc this report. 

Examine the following summary: 


Company 

Total Value 

Earnings 

P.E. Rat 

Martha White Foods 

$30,986,888 

$1,451,583 

21.3 

Manische w ito (B) Co. 

2,918,960 

255,963 

11.4 

Bridgeford Foods Corp. 

5,250,838 

263,838 

19.9 

Sap's Foods, Inc. 

2,052,288 

181,227 

11.3 

Spaulding Bakeries Inc. 

3,467,640 

339,180 

10.2 

Totals/Composite 
Average 

Average w/o High and 

$44,676,614 

Low 

$2,491,791 

17-9 

14.8 

14.2 


Thus these five publicly-held enterprises indicate that a multiplier 
of l4 conservatively reflects the average relationship between earnings 
and price. Applying this to the subject company's earnings for the year 
ending December 31, 1967 ($620,4o6) produces a total value of $8,685,634. 

This approach thus far has considered the use of publicly-owned com¬ 
panies whose securities possess good, or reasonably i,listed or quoted 
markets. The subject company's securities, on the c sr hand, are closely- 
held by a relatively few stockholders, and there is no listed or quoted 


THE MANUFACTURERS' APPRAISAL COMPANY 
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PRICE-EARNINGS RATIO APPROACH--CONTD . 

market for them. The value of these securities has, so far, been deter¬ 
mined just as if such a market existed. Adjustment thus should be made 
for this factor. 

While the amount of this adjustment could perhaps, be determined on 
a judgment" basis, it is our opinion that the most realistic method of 
measuring this negative element of value is to ascertain what the actual 
cost would be to create a public market for the securities. Since such 
a public market would normally be created by a public offering of the sec¬ 
urities through investment bankers or brokers, the problem becomes one of 
determining the costs of such flotation. 

Comprehensive data on the costs of public flotation of common stocks 
were compiled with respect to issues registered with it by Securities and 
Exchange Commission. This data is summarized as follows: 

Size of Flotations Numbe r Cost of Flotation 

(Millions of Dollars) of Flotation s as a Percent of 

Gross Proceeds 


Under 

0.5 

4 


19.69£ 

0.5 

0.9 

15 


13.6855 

3. • 0 

I . 9 

25 


12.4855 

2.0 

4.9 

30 


8.6155 

5.0 

9.9 

9 


6.38;5 

10.0 

- 19.9 

5 


4.83£ 

20.0 

- 49.9 

2 


5.46£ 

it 

will be seen 

that flotations 

have 

been grouped in accordance with 

the size 

of flotation 

. In the right- 

-hand 

column is shown the cost of flo 


tation expressed as a percentage of gross proceeds of the flotation to the 
company. It will be noted.that, as the size of the flotation increases, 
the cost of flotation as a percentage of gross proceeds declines. 
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PRICE-EARNINGS RATIO APPROACH--CONTD . 

Thus the cost of the subject flotation would be an estimated 6$ - 

afhr 

8'’-'’• Utilizing 8^ as a reasonable amount needed to make the subject stock 
truly marketable produces a rounded indication of total value of: 

$ 7 , 990,000 
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COMPARABLE PUBLIC ENTERPRISE APPROACH 
This approach is based upon the concept that the total value of the 
Subject Company may be ascertained through comparisons with similar ^publ 

enterprises which, through the price of their stock, have a del^Inkble 
total value. 


Investors consider many factors in deciding what price to pay for a 
given stock. Three very important items are: earnings, net worth and 
sales; and comparisons between the comparable companies and the subject 
company on these basis will provide a meaningful approach to value. 
Ultimately five public companies were selected as the basis for comparisi 
and they are summarized in the addendum to this report. Examine the sum 
on the following page. 

Thus the earnings, net worth and sales of the comparable companies 
are expressed as percentages of total value, averaged, and expressed as 
multipliers. Weighting the contributory importance of these factors to 
consider earnings most important and sales least important produces the 
following formula to value: 


Value = 6.74 x earnings + .50 x net worth + .07 x sales. 

Inserting the subject company data into the formula produces the 
following results: 


Value = 6.74 x $700,000 + .50 x $4,000,000 + 
= $4,718,000 + $2,000,000 + $910,000 
= $ 7 , 628,000 ' 


.07 x $13,000,000 


Reducing this by the percentage (8g) needed to make this stock marke 
able, produces a total rounded value of: 


$ 7,000,000 
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Year 

Coitoany 

IJo. of 
Coinon 

Shares 

Averar r c 

Price 1 

Total 

Value 

o/i/63 

Martina White Poods, Inc. 

1,1-1,756 

23 1/3 

V J>3 , -• 06 , OO 0 

7/31/63 

Manicchewitz (B) Co. 

53,372 

55 

2,yl3,i 6 ; 

11 / 1 / 6 J 

Br Idee ford Foods Corp. 

63J,131 

3 ,* 

5,253,03-. 

0 / 31/60 

Sap 's Foods, Inc. 

256,536 

0 

2,352,23o 

12 / 23/63 

Spaulding Bakeries, Inc. 

423,323 

3t 

3,467,643 


Total/Composite Data 



$44,676,614 


Average Data 

Indicated Average Multipliers 
Weighted Equally (4 3) 

Weighted (3-2-1) 

Subject Data 
Total 

Less Discount for Lack of Marketability (At 3tf) 

Ket Value 

(Rounded) 


♦Offered 12/1 /63 
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Eerr.inao 

lict Worth 

Sales 

Earninrs liet 

Ac a 3 of t/orth 

^otal As ^ 

Value of 1 

Total 
Value 

+ 

Sales 
As a - 
~“57~ 
Total 
Value 

$1,451,543 

$3,231,012 

$4-,330,353 

4.63 

26.73 

i2. .2. 

2 55 ,..'63 

3,6.0,317 

9,736,4 4 

3.77 

126.4: 

3ij .25 

2o3,333 

2,17- ,135 

10,350,474 

5.32 

41 . 5 : 

1 ,» 2.16 

131,22? 

1,150,343 

5,431,515 

I O 
-> sJJ 

56 35 

264. ‘06 

33 .-,13j 

2,7.5,34 

13,.34,322 

. .73 

^ *■, 

. / J 

314.46 

0 2,4;i, 7 ;i 

$13,0.0,326 

076,363,353 

5.37 

43 .50 

170. 2 




7.42 

66.23 

247 . 16 




13-47 

*•* • 

• J- 

.k.j 




4.4 5 

.53 

•13 




6.74 

.53 

.07 




■V/'V'i 

V f | ^ V J 

*>4 , v. 0 0 , ^ j j 

$13,030,00 



$4,713,003 

t'.O V' > ■'t 

v ^ . j ^ -*1 

y. i - 




$7,620,jjj 

6 : 0,330 

0 ? 9 Jl Jf 
V ( j ■> J J j J J j 


Wi 


"V f r ( 


/ 6 9 .• r 
/ 
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VALUATION ,'j.J 

CORRELATION AND CONCLUSION OF VALUE 

Thus the approaches considered have provided the following in¬ 
dications of value: 

Return on Net Worth - $5,200,000 

Price-Earnings Ratio Approach - $7,990,000 

Comparable Public Enterprise Approach - $7,000,000 

Each of the three approaches possesses merit but none could be con¬ 
sidered any more than a tool to the final Fair Market Value of all of the 
company's stock. Elements of value are contained in each of the methods 
used, but a conclusion of value can be- made only after weighing the worth 
of each approach and using good sound judgment in the determination of 
final values. 

The Capitalization of Excess Earnings on Net Worth offers evidence 
of total value. However, it is limited in that the data used is gathered 
coinpositely from different enterprises, each of which use different account¬ 
ing principles and techniques, different rates of depreciation, etc., caus¬ 
ing significant variation on expression of net worth. This approach tends 
also to express the understatement of fixed asset value as intangible value, 
which it is not, thereby producing minimal values. 

The Price-Earnings Ratio Approach offers evidence of total value. It 
too has its limitations in that the data used is gathered compositely from 
different enterprises using different accounting techniques, different rates 
of depreciation, etc., causing variation on expression of earnings. Addi¬ 
tionally, the total company value for the five comparable companies was 
developed by multiplying the total number of shares outstanding times the 
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CORRELATION AND CONCLUSION OF VALUE—CONTD . 

average price per share for the year. If the stock were subject to 
large fluctuations in price, the results could be significantly distorted. 

The Comparable Public Enterprise Approach also offers evidence of 
total value, and has the same limitations mentioned for the two preceding 
approaches. Since, however, it weights more than one factor, it is some¬ 
what more likely to produce a reasonable estimate of value. Accordingly, 
it is our considered opinion that the total value of the subject company's 
stock is best estimated as $7,000,000. 

Thus far we have considered only the total value of the subject com¬ 
pany. We must still estimate the approximate per share value of the sub¬ 
ject stock, which is a minority interest and Class B(non-voting). The 
capital stock outstanding as of the gift dates was as follows: 

Class A Common Stock - 21,600 Shares (par $10) 

Class B Common Stock - 91,190 Shares (par $10) 

Preferred Stock - 25,200 Shares (par $100) 

The preferred stock was 5# cumulative non-voting stock, and redeem¬ 
able at its $100 par value. Reducing the total value of the company by the 
value of the preferred stock ($ 2 , 520 , 000 ) provides an indication of 
$4,480,000 in value to all the common stock. Consideration of an equal 
value of all the shares of both Class A and Class B common stock(li2,790) 
produces a per share value of approximately $40. Discounts for minority 
interests can vary from 10# to 50#. It is our considered opinion that 
25/2 best reflects the proper discount to be applied to the value of the 
minority interest. A summary of court cases and a study of two-step 
acquisitions is presented within the Addendum of this report as substan¬ 
tiation for the discount. Application, of this 25 # discount to the $40 
per share value produces a value of the shares of stock of $ 30 . 
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CORRELATION AMD CONCLUSION OF VALUE--CONTD . 

Whether or not the subject shares should be further reduced in value 
due to their being Class B(non-voting) is problematical. The element 
missing in non-voting stock is the same as is missing in a minority in¬ 
terest, namely - control. Inasmuch as we have already discounted the 
value of the to reflect a lack of control, it may be inappropriate to 
further reduce the value for the fact that it is non-voting. Neverthe¬ 
less, in order to make some distinction between the two classes of stock, 
we feel that a further reduction in value of $5 per share is reasonable, 
and that the value of the subject shares of stock, being Class B (non¬ 
voting), constituting a minority interest is best expressed as: 

$25 per Share 
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THE MANUFACTURERS' APPRAISAL. COMPANY 


Executive Offices 
ROBINSON BUILDING 
15 ,h 8. CHESTNUT STS. 



PHILADELPHIA. PA. 19102 
215 568 - 6739 



OFFICES IN 
PRINCIPAL 
CITIES 


APPRAISAL QUALIFICATIONS 
of 

Hugh A. MacMullan, III 


Appraisal Experience : 

(A) Currently employed as a Vice-President and field appraiser by 
The Manufacturers' Appraisal Company, a national organization 
founded in 1899- Initially employed to complete real estate 
valuations, making valuations of intangible assets including 
stock in closcly-held corporations since 1968 . 

(B) Appraisal assistant to independent appraiser and real estate 
broker. 

(C) Self-employed for three years in construction and renovation 
of residential and commercial real estate; with specific ex¬ 
perience in preparing cost estimates and engineering breakdowns. 

Formal Education : 

(A) A.B. degree from University of Pennsylvania, 1961 . 

(B) Courses in the following: 

(1) Urban Renewal - University of Pennsylvania. 

( 2 ) Real Estate Brokers and Salesmen - Delaware County Board 

of Realtors. 

1 3) Real Estate Analysis - Temple University School of Business. 

4) Real Estate Law - Temple University School of Business. 

5) Property Management - Temole University School of Business. 

6 ) Real Estate Valuation - 1 mple University School of Business. 

7) Real Estate Practice - Te Die University School of business. 

8 ) Real Estate Finance - Temple University School of Business. 

Specific Qualifications : 

(A) Qualified by written examination to use the designation of 

"Member, American Society of Appraisers", with listed specialty 
of intangible assets, including stock in closely-held corporations. 


(B) Found qualified to present evidence in numerous courts, informal 
hearings, boards of review, arbitration sessions, etc.. 
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Specific Qualifications—contd . 

(C) Qualified for Real Estate Salesman's License by written 
examination in the Commonwealth of Pennsylvania. 

(D) Prepared Fair Market Value appraisals for buyers or sellers 
of property where sale was contingent upon appraisal values. 

(E) Prepared other Fair Market Value appraisals that were used 

and accepted by lending institutions for mortgage loan purposes. 

(F) Qualified by written examination as an appraiser for the State 
of New York. 

(G) Have appraised closely-held corporations, leasehold equities, 
good will, franchises, license agreements, covenants not to 
comDete, patents, trademarks, copyrights, contracts, and other 
intangible assets. 

(H) Made or participated in over 300 appraisals in 31 states. Sone 
of the better known clients served include: 

A O Industries 
AMF Inc. 

Addressograph Multigraph Corporation 
The Anaconda Company 
Milton Bradley 
W. Atlee Burpee Co. 

Capital Cities Broadcasting Co. 

Falntaff Brewing Corp. 

Hoeohst Fibers, Inc. 

INSILCO 

The Internal Revenue Service 
Keene Corporation 
Lavino Shipping Co. 

McGraw-Hill Co. 

Mite Corp. 

National Industries 
PPG Industries, Inc. 

Textron 

Time-Life, Inc. 

Triangle Industries 
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comparable public enter prise data 
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MARTHA WHITS FOODS, INC . 

History: Incorporated in Tennessee May 31, 1946, name changed to 

Martha White Mills, Inc. in 1952, and to Martha White Inc. 
1967, present title adopted September 26, 1967. 

Business: Co. manufactures or processes and distributes convenience 
mixes, family flour, corn meal, baking mixes, edible dried 
beans and mixed feed 3n the southeastern U.S.. Co. also 
^distributes convenience foods nation wide. 


Consolidated Income Account, years ended: 

June 1,'68 

Net sales- ----------- $40 ,G6o,853 

Other Income ---------- 28,888 

Total- 40,089,741 

Cost of sales- --------- 27,659,414 

Selling, etc., exp.- ------ 8,930,137 

Depreciation ---------- 460,442 

Interest ------------ 66,073 

Income Taxes ---------- 1,451,583 

Net income ----------- 1,522,092 

Prev. earn, surp.- ------- 5,434,366 

Dividends (cash) -------- 321,355. 

Earned surplus --------- (1)6,635,103 

Earn. com. share -------- $1.38 

No. of com. shares ------- 1,101,756 

(l)$4,468,927 not restricted. (2)$1.34 on 1,101,756 
3 -for-2 stk. split 10/68 


June 3,'67 
$38,290,379 
29,048 
38,319.427 
27,368,257 
7,701,837 
451,465 
98,564 
1,224,756 
1,474,547 
4,198,539 
238,720 
5,434,366 
( 2 )$ 2.01 
(2)734,504 
shs. adj. for 


Consolidated Balance Sheet 

Assets: 

Cash -------------- 

U.S. Treas. bills- ------- 

Receivables- ---------- 

(2)Inventories --------- 

Prepayments- ---------- 

Total current -------- 

(l)Plant, eq., etc.- ------ 

Land -------------- 

Construction ---------- 

Trademarks, etc.-------- 

Other assets- --------- 

Total ------------ 


, as of: 

June 1,'68 
$1,521,554 
1,242,032 
1,869,621 
3,572,926 
36,205 

June 3 ,'67 
$1,980,170 

1,999,634 

3,610,877 

31,440 

$8,242,338 

$7,622,121 

2,623,769 

2,670,788 

102,452 

102,452 

271,675 

2,088 

19,005 

19,005 

173,697 

162,307 

$11,432,936 

$10,578,761 
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manischevjitz (B.) CO . 

History: Incorporated in Ohio, May 15, 1914. Company founded in 1888 

Business: Company makes matzos(un-leavened bread), matzo meal and farfel, 
cake meal, Tam Tam crackers, borscht, gefilte fish, baby foods and 
canned soups. It also distributes pickles, canned fruits, candies 
other kosher grocery items, including Kosher sacramental wine. 


Consolidated Income Account, years ended July 

. 1969 


Net Sales- ------- 

Royalty income ----- 

Total- --------- 

Cost of sales, etc.- - - 
Selling, etc., exp.- - - 
(l)Oper. profit- - - - - 
Oth. income, ne\, - - - - 
Total income ------ 

Interest -------- 

Income taxes ------ 

Extraord. charge - - - - 
Net income ------- 

Prev. earn, surp.- - - - 
Common divs. ------ 

Earned surplus - - - - - 
Earn. com. share - - - - 


$9,801,280 
409,656 
10,210,936 
7,705,232 
1,888,032 
617,672 
59,896 
677,568 
121,720 
245,000 
(3)50,000 
260,848 
3,318,211 
106,120 
(2)3,472.939 
(4)$4.91 

53,072 


No. of com. shares ------- 53,072 

(l)After $161,763(1968, $160,339) depr. & amort. (2)$385, 
stricted. (3) Prov. for loss liquid, of inv. in & adv. 
owned Canad. Co, (4)$5.85 before extraord. charge. 


Assets: 

Cash ------ 

Short-term inv.- 
Receivables, net 
(3)Inventories - 


31: 

1968 

786,494 

357,934 

344,428 

760,347 

895,680 

488,401 

60,456 

548,857 

111,894 

181,000 

255,963 

168,368 

106,120 

318,211 

$4.82 

53,072 

,000 not re- 
to 50$£ 


Total current - 
(l)Net prop., etc. 
Other assets - - - 
Intangibles- - - - 
Deferred charges - 


Total 


as of July 31 
1969 n 

$399,289 

1,591,oil 
1,787,537 

1968 

$349,082 

395,399 

1,128,566 

1,706,834 

$3,777,867 

$37579,o8l 

1,352,856 

1,233,033 

476,579 

450,966 

144,644 

164,753 

75,578 

78,567 

$5,827,524 

$5,507,200 
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COMPARABLE PUBLIC ENTERPRISE DATA 


MANISCHEWITZ (B.) CO.--OQN'rn 


Consolidated Balance Sheet, 

Liabilities: 

Accts., etc. pay.- 
Debt due 
Income taxes 


as of July 31--contd. 
1969 1968 


$ 668,101 

8l,000 

232,178 


$499,822 

8l,000 

157,861 


Total current 
Long term debt - 
(2) Common stock 
Donated surplus- 
Earned surplus - 


$981,279 

1,001,500 

371,506 

300 

3,472,939 


Total 

Net current assets -." 

Net tang. com. sh. 

(l) Depr. & amort. 

(2; 53,072 no par shs. (3)Lower cost 


$5,827,524 
$2,796,588 
. $69.72 

$1,790,476 
or mkt. 


$734,683 

1,082,500 

371,506 

300 

3,318,211 


$5,507,200 

$2,845,198 

$66.42 

$1,674,536 
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BRIDGPORD FOODS CORP. 


History: Incorporated in Calif, on Dec. 31, 1952. 

Business: Business consists primarily of the manufacture and wholesale 
distribution of processed meats and other delicatessen foods. 
The sale of fresh, frozen and smoked meats and the manufacture 
and sale of frozen bread dough products and other miscellaneous 

items. 


Consolidated Income Account, yrs. ended: 


Oct. 31 ,'69 

Sales- --- . _____ $13,208,326 

Cost of Sales- 10,603,073 

Sell. etc. exp.- 1 , 996,367 

Depreciation 228,257 

Fed. inc. tax- --------- 188,000 

Net income ----------- 192,629 

Prev. retain, earn.- ------ 482,302 

Dividends- ----------- 135,650 

Retain, earn, ii -1 ------- 539,281 

Earn. com. share -------- $ 0.28 

No. of com. shs. -------- 704,301 


Nov. 1,'68 
$10,090,474 
7,987,345 
1,434,804 
188,487 
216,000 
263,838 

313,982 

95,518 

482,302 

$0.44 

600,101 


Consolidated Balance Sheet, as of: 


Assets: Oct. 31 ,'69 Nov. 1,'68 

Cash . -...- $422,979 $180,400 

Receivables- ---------- 702,296 470,862 

( 2 )Inventories --------- 706,325 510,343 

Prepayments- ---- . 104,357 50,818 


Total current -------- 

(l)Net property- -------- 

$1,935,957 

1,479,150 

$1,212,423 

1,026,146 

Total 

$3,415,107 

$ 2 , 238,569 

Liabilities: 

Accts. etc., pay.- ------- 

Fed. inc. tax- --------- 

Notes payable- --------- 

$ 888,052 

70,396 

50,000 

$646,008 

165,717 

Total current -------- 

Notes payable- --------- 

Future inc. tax- -------- 

Capital stk.($l) -------- 

Capital surplus- -------- 

Retained earnings- ------- 

$1,008,448 

121,554 

106,000 

704,301 

935,523 

539,281 

$ 811,725 

78,006 

600,101 

266,441 

482,302 

Total ------------ 

Net current assets ------- 

Net tang. com. sh. ------- 

$3,415,107 

$927,509 

$3-10 

$2 238,569 
$ 400,698 
$2.24 
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SAP'S FOODS, INC . 

History: Incorporated in Indiana June 1, 1955 as Sap's Bakery, Inc., 
succeeding to business founded in 1946. Present name 
adopted in March 1969 . 

Business: Engaged primarily in the production and sale of a variety of 
bakery products. Principal markets are supermarkets, in¬ 
stitutions, restaurants and vending machine operators. In 
addition, Co. operates 3 restaurants through subsidiaries. 


Consolidated Income Account, 

„ 1969 

Net Sales. $ 6 , 762,266 

Cost & exps. ------ 6,127,184 

Depr. & amort. ----- 166,152 

Interest -------- 33,497 


Inc. taxes ------- 201,170 

Minority int.- ----- 3,048 

Net income ------- 231,215 

Earn., com. sh.- - - - - $ 0.90 


On 256,538 shs. outstg. 


yrs. ended May 3l(SEC report) 


n 


1968 
,431,515 
,967,943 
134,983 
25,350 
122,012 

181,227 

$ 0.71 


1967 
$ 4 , 760,539 
4 , 395,998 
129,652 
25,290 
83,382 

126,217 

$ 0.49 


Assets 
Cash - - - 
Receivables 
Inventories 
Prepayments 


Consolidated Balance Sheet, 


as of May 31, 1969 (SEC report): 

$ 101,869 

404,857 

208,329 

109,986 


Total current - - - - $ 825 ,04l 
Net prop., etc.- - - - - 1,750,242 
Other assets ------ 96,284 


Total -------- 

Liabilities: 

Notes, etc., pay.- - - - 
Accts., etc., pay. - - - 
Fed. inc. tax- - - - - - 


$2,671,567 

$ 161,192 

593,868 

144,399 


Total current - - - - 
Notes payable- - - - - - 
Def. Fed. inc. tax - - - 
Minority interest- - - - 
(l)Com. stk. ------ 

Retained earnings- - - - 


$899,459 

$ 506,360 

97,353 

18,052 

332,560 

817,783 


Total - - - - - 
Net current assets 


$2,671,567 

d$74,4l8 
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SPAULDING BAKERIES, INC. 


History: Incorporated in N. Y. August l6, 1926. 

Business: Operates bakery selling bread, rolls and krullers in N. Y 
Conn, and Pa. under name County Squire. 


Income Account, yrs. ended: 


Sales, etc.- ------- 

Cost of Sales- ------ 

Sell., etc. exp. - - - - - 
Interest --------- 

Income taxes ------- 

(l)Net income- ------ 

Prev. retain, earn.- - - - 
Dividends- -------- 

Retained earnings- - - - - 
Earn., com. share- - - - - 
No. of com. shs. - - - - - 


(1)After $264,895(1968 $249,900) deprec. 


Dec. 27 ,'69 
$10,796,167 
6,071,326 
3,966,249 
48,357 
387,632 
322,403 
1,747,549 
218,566 
1,851,386 
$0.77 
420,320 


Assets: Balance Sheet as of: 
Cash & equity 

U.S. Treas. bills- ----- 

Receivables net- ------ 

(2)Inventories ------- 

Prepayments- -------- 


Total current - - 
(l)Prop., etc., net- 
Cash val. .life ins.- 
Mkt. secur., cost- - 
Other assets - - - - 


Total - - - _ . 
Liabilities: 
Accts., etc. pay. 
Accruals - - - - 
Dividends pay. - 
Income taxes - - 
Other curr. liab. 


Total current ------ 

Long term debt ------- 

Def. inc. taxes- ------ 

Capital surplus- ------ 

Retained earnings- - - - - - 

Total ---------- 

Net current assets - - - - - 

(2)Lower of cost (fifo) or mkt. (3) 


Dec. 27,'69 
$123,398 
780,645 
467,264 
257,257 
154,479 

$1,783,043 

2,635,298 

48,454 

4,425 

49,809 

$4,521,029 

$481,342 

27,30? 

92,470 

66,685 

17,847 

$685,646 

752,900 

■*80,297 

1,050,800 

1,851,386 

$4,621,029 
, $1,097,397 

420,320 no par shs, 


Dec. 28 ,'68 
$10,904,022 
6,097,757 
4,026,198 
50,351 
390,536 
339,180 
2,626,935 
218,566 
1,747,549 
$ 0.81 
420,320 


Dec. 28 ,'68 
$260,076 
544,947 
406,470 
226,643 
153,196 

$1,591,332 

2,782,224 

61,181 

4,525 

61,875 

$^,501,13? 

$514,829 

18,732 

92,470 

40,645 

18,361 

$685,037 

837,600 

180,151 

1,050,800 

1,747,549 

$4 501,137 
$906,295 
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Al lh 

COURT CASES 



Case No. 9. Drybrough v. United States’ 

Issue: Sulist.mti.tl discounts fioni fair market value of real estate hold¬ 
ings allowed fm minoiity interests 

Purpose of Valuation: Gift tax 

Final 

Valuation Claimed by Petitioner Claimed by IPS Adjudication 
S131.32S $520,800 $171,452 

Supplemental;/ Infer met ion: l’arecl of leal estate and four closely held 
really corporations holding six parcels of leal estate, four parking 
lots, and two smaller pieces of property 
Issues Argued 

Although there were otlar issues involved, the principal one was 
the valuation of gifts made in Mas and June ’‘07, hy Mr. and Mrs. 
1\ \V. Diyluough to their son. The gifts consisted of an undivided 
407 interest in real estate located in Louisville. Kentucky, and 407 of 
the issued and outstanding capital slock ol four leal estate holding 
corporations. The parries agreed that the value of the underlying 
really comprising the sole ass' ts of the corporations must he deter¬ 
mined and the rnoitgage indebtedness, if any, should he deducted 
therefrom, and that U*. of the resulting figure is the "Look value" of 
407 of issued and outstanding capital stock of the individual corpora¬ 
tions. Both sides pmriuced qualified i v;h its and filed briefs summariz¬ 
ing their valuations. The gross valuations of the unclothing proper¬ 
ties (before deducting moil age indebtedness of $7 S9.G.V.I) of the 
respective parties and the court vveie as follows: 

Plaintiff 

Pcicet of lond 8 238,779 

1‘iopcflicr held hy coipoiotionc 1,006,400 

loioi ..VLJisJio 


11 £0S 1”. Suiip. 279 f\V n. Ky. 1932). 

'I"lie next and important issue was what discounts, if any, were to he 
applied to the undivided iutc re-t in real estate, and to the minority 
interests in the corporations. Tin- government contended that no dis¬ 
counts should he allowed, whereas the witnesses for the taxpayer 
testified to the contrary. They testified that a discount ranging up 
to 107 should he allowed on the- undivided interest in tire parcel of 
land. One witness lor the taxpayer testified that a holder ol minority 
interests in Kentucky corporations cannot control policy, dividends, 
or liquidation, and llieicforc such interests are not readily maiketahle. 
He suggested a discount on the "fair m.uket" value of the -50: interest 
in the corporations ranging fiom 33 , ; i» 1,1 5(17. A witness tor the gov¬ 
ernment proposed a discount of ''approximately 207." 

Decision 

From a consideration of all the testimony the court concluded that 
the value of the undivided interest m the unincorporated real estate 
should he discounted 157, and the minority interests in the corporation 


Defendant 


Coud 


s ?3s.eia $ ?3s,::o 
1,314,270 I.142.003 

$1,553.0*3 $L3M.SM 
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COURT CARES 


Case No. 19. Inga Dardahl 

Issue: Low valuation approved for minority interest, Laved on dfs- 
counts for lack of marketability and one-man management 


Purpose of Valuation: Cift tax 

Final 

Valuation Claimed by Petitioner Claimed by IRS Adjudication 
$2S6,000 $100,100 $2SG,000 

« 2-1 T.C.M. 611 (1S03). 

Supplementary Information: Bardahl Manufacturing Corporation- 
manufacturer d marketer of oil and grease additives 

Issues Argued 

Ole Bardahl and his wife Inga Bardahl made gifts of Uardalil stn. k 
a 8J? r ‘‘t? ; 'bng 2,i>60 slurcs to their daughters and grandchildren in 1059. 

In gift tax returns filed they valued such shares at S1C0 each. As of 
December 30, 1939, immediately prior to the gift here involved, there 
were 20,000 shares of lkudahl stock outstanding, over Sue of which 
was owned by Ole Bardahl. 

The Commissioner, in his notice of deficiency, determined ,hat the 
fair market value of the bardahl stock transferred by gift was $110 per 
share. 

Testimony developed that all of Bardahl's operations were under 
the direct personal supersision of Ole bardahl, including manufactur¬ 
ing, marketing research, sales, and contacts with distributors. 

The petitioners produced an expert witness who valued the B.uduhl 
stock at SGS615 per share. The government’s witness, a valuation 
specialist witn the Internal Revenue Seivice, valued the stock at $132 
per share. Incidentally, the book value per share of the stock was 
$90.57 on December 30, 1959. 


Decision 

The court found that there were insufficient sales of Bardahl stock 
to establish its value. Both the petitioner’s and the government’s ex¬ 
perts relied on the price-earnings ratio of two competitor corporations 
whose slock was publicly traded. The ratio thus derived was applied 
to the weighted average per-share earnings of Bardahl for the five 
years ending with the year of gift discounted by the government's 
expert by 207 for the cost of floating a stock issue to the public and 
101? because bardahl is a “low diversification inamifactuicr, its products 
being related in nature and usage, which fact increases the vulner¬ 
ability to competition and creates a sensitivity to savings in the busi¬ 
ness cycle." The petitioner's expert used the same 307 discount and 
"assigned an additional 20 per cent discount because of the one-man 
management of the corporation and the minority interest being 
_ valued.” 

'Hie court felt that the government's expert should also have dis¬ 
counted his value for “the one-man management of the corporation" 
and the fact that a prospective buyer would consider anticipated earn¬ 
ings, particularly since available data indicated a decline from the 
high point achieved for the year of gift. 


THE MANUFACTURERS APPRAISAL COMPANY 
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Silverman - direct & 

l 

1 

1 

The $17 a share alluded to by counsel is when there was only 

1 

*» 

2,000 shares common stock -- I think even less than 2,000 


a 

shares of common stock outstanding and there was no -- 25,200 


4 

ft 

of preferred requiring 126,000. In other words the $17 might 


5 

have been 34,000 or 28,000 or 17,000 dollar dividend. Sub¬ 


*> 

sequently, we have requirements on the preferred stock of 


7 

126,000 and there were no dividends then on the common. Just 


8 

as background, Your Honor. 


9 

Mr. Jack Silverman, will you take the stand. 


10 

THE CLERK: Raise your right hand. Do you 


11 

solemnly swear that the testimony you are about to give in 


12 

this case to be the truth, the whole truth and nothing but 


i:t 

the truth, so help you Cod? 


14 

THE WITNESS: I do. 


15 

THE CLERK: Please be seated. State your full 


l(i 

name and address for the record. 


17 

THE WITNESS: Jack Silverman, 847 Ivy Hill Road, 


18 

Woodmere, New York. 


19 

JACK SILVERMAN, called as a witness on behalf 


20 

of the petitioners, having been duly sworn, took the 


21 

A, was examined and testified as follows: 


»>2 

DIRKL LAMINATION 


23 

RY MR. > uLi AND: 


24 

Q Mr. Silverman what was your position in Modern 


25 

, 1 

Maid Food Products Inc. in 1968? 



0 
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A I was the President of the Corporation. 

Q And your position today? 

A The same. 

It has been stipulated there was a recapitalization 
of Modern Maid Food Products Inc. in 1968. What was the pur¬ 
pose for that recapitalization? 


A We are in a highly competitive business and the 
thought occurred to those in administration to solidify the 
employment of key employees. And for that reason we thought 
it advisable to offer a, a sale of stock, non -voting, and a 
-- also an intent on our part to have these people retain a 
small interest in the corporation. 

0 Isere you or the people who owned the stock t that 
time also interested in receiving a fixed return on part of 
your investment before the employees were to receive anything? 

MR. GOLDBERG: Objection, Your Honor, that's a leading 
question. 


THE COURT: Restate your question. 

MR. GF.LFAND: All right. 

BY MR. GFLFAND: (Resuming) 

Q Were there any other reasons pertaining to, uh, 
the receipt of a fixed -- to receipt -- were there any other 
reasons why t ’e reorganization took place -- recapitalizatioL 
took place? 


A 


Well we -- I personally wanted to insure my fixed 
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investment and at the same time offer the employees who were 
with us a interest in the business but certainly not to have 
any ultimate say in the running of the operation. 

Q When did you first advise the employees, the corp¬ 
oration was going to offer them an opportunity to buy stock 
in the company? 

A After we received word that the recapitalization 
would take place and we thought we would offer them the stock 
when it would be a non-taxable -- or the stock would not be 
subject to tax. 

Q We have stipulated the corporation sold the total 

of 4,790 shares Class R common stock at $10 a share to 17 
persons. How was this figure of $10 a share determined? 

A I thought it was a fair value based upon the book 
value of the company and the fact that there were no dividend:;, 
it was a good return, ultimately. 

Q When did you decide to make -- no, pardon me - - 
did you consider or intend the Class B common stock sold by 
t. r- corporation at $10 a share to be in the nature of compen¬ 
sation? 

A No. 

0 Did the corporation claim any deduction on its in¬ 

come tax return as compensation or otherwise for any possible 
excess value of the stock over $10 a share? 


A 


No. 
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Silverman - Direct 


*"* V.'ill you please describe the nature of the business 
of Modern Maid Food Products in 1P68. 

A Modern Maid Food Products is categoried as a food 
processor. U'e have two divisions, one of which is manufac¬ 
ture of prepared flour mixes for baking purposes, which is 
known as the Food Service Division. The second division is 
that of the Food Processing Division whe <i we manufacture, 
the terminology is breading and batter mixes sold to frozen 
food processors. 

0 Would yqu please -- 

A The Food Service Division distrib -- manufactures 
and distributes its products to eating places, ultimately. 

The Food Processing Division ultimately distributes its 
product to frozen food processors. 

0 Will you please explain what you mean by a pre¬ 
pared flour mix. 

A A prepared flour mix is one that is made from a 
base of all raw materials in dry form to which only water 
would be added for baking purposes. 

0 Who are your competitors in the prepared flour -- 
Who are competitors of Modern Maid in the prepared flour 
mix field? 

A It can be categoried as Pillsbury Flour Mills, and 
Oeneral Mills, D.C.A. Food Industries, they are the major 
ones. 


* 
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1 

0 Was there -- Who are your competitors in the bread¬ 



2 

ing and batter mixes? 



:i 

A In that category we have Newly Wed Raking Co. of 



4 

Chicago, we have D.C.A. Food Industries, and also the 



5 

Griffith Laboratories of Toronto, Canada. 



<> 

C D.C.A. Industries, was that previously known under 



7 

any j.,ier name? 



8 

A It was known as Donut Corporation of America. 



9 

Q Was there any agreement attached to the Class R 



10 

Common Stock that was the subject of gift to buy the shares 



11 

back if so requested? That is, the Class R stock that was 



12 

subject to your gift, was there any agreement for the com¬ 



i;{ 

pany to buy that back if -- or for you to buy it back, if 



14 

requested? 


1 

15 

A None that I recall with the possible exception of 



10 

if employment terminated, or upon death. 



17 

0 You don't know whether there was any agreement or 



18 

not? 



19 

A I doubt -- I doubt if there was. 



20 



fm 

21 

Q Did the Class B Common Stock have any right by 


% 

agreement or otherwise to have representation on the Roard 



*)•) 

2.1 

of Directors, or a voice in the management, business policy. 



24 

or dividend declaration? 



25 

A No. 






h 







i 1 
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14 


what -- how that arose and what occasioned it? 

A Well the year 1068, the latter part of 1068 saw 
an expansion in our business. We were looking for new fields 
to conquer so to speak because our present facilities were 
running to capacity. We were looking for a plant to be 
built either in the Midwest or possibly in Canada. Canada 
became very attracted to us at that time because we had the 
opportunity of purchasing a flour mill in Streetsville, 

Ontario. That mill was known as Reid Milling Companv. The 
approach was made to us by their President, Mr. Paul Helliwell, 
to possibly negotiate the purchase of the mill or else put 
up a plant for breading and batter mixes right along side 
their operation in Streetsville, Ontario. That gave us the 
thought of the need of a -- increased capitalization or in¬ 
creased monies should be -- have to put up one or two more 
plants because the demand for our product was growing nation¬ 
wide and w r e found it difficult to fulfill it -- fulfill the 
demand with the current facilities we had at that time. 

0 How did that -- when then -- how did that lead to 
the discussion of going public? 

A Well, my son Stanley, who was in conversation with 
friends of his and others, discussed our problem and the 
thought was given to him and he brought it back to me in 
early '69 of why don't we look into the possibility of 
going public. He had spoken to somebody and this party 
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brought him together with, ultimately, the underwriter. 

Q F.xcuse me one moment, Your Honor. 

(pause) 

Q Mr. Silverman, could you identify thi. hook please. 

A These are the minutes of our Board of Directors 

meetings, of Modern Maid Food Products. 

0 All right. I turn your attention to the minutes 
of Dec -- the 6th day of December 1968, particularly with 
^gard to the bottom paragraph --oh yes -- Mav I have this 
ma*- 1 ed for identification. 

THE CLERK: Petitioner's Fxhibit 15 marked for identi¬ 
fication . 

RY MR. GELFAND: (Resuming) 

Q Does Exhibit 15 for identification refresh your 
recollection when you had these discussions with reference 
to Reid Milling in Canada? 

A Yes, this has reference to our discussion and the 
Roard of Director meeting so indicate. Can I read it? 

D Not yet. Is this the time that you had the dis¬ 
cussions that led to the requirement for the fund for going 
public? 

A This was about the time we presented it to the 
Roard of Directors and a decision made to seek other plants 
for activity and ultimately seek a public issue for the 


needed funds. 



f 


Silverman - Direct 


MR. GELFAND: I offer this pace in evidence. I want 


to make a photocopy of it 


MR. GOLDRERG: Respondent has no objection to this Your 


Honor. 


THE COURT: It will he received. 


Whereupon, the above mentioned 


document, having previously 


been marked for identification 


as Petitioner's Exhibit 15 was 


received n evidence, as des¬ 


cribed abc -.) 


MR. GELFAND: Your Honor, may I retain this 


THE COURT: You may suhsti •-e 


MR. GELFAND: And then substitute a photocopy. 


BY MR. GELFAND: (Resuming) 


Mr. Silverman, will you now read this para -- last 


paragraph on the page of the minutes of December the 6th, 


A A discussion followed as to the plans for expansion 


into the Canadian area and particularly with respect to the 


serious talks underway with Reid Milling Limited. It was 


pointed out that the Corporation may be required to make a 


substantial investment, since the operation in Streettville, 


Ontario Province of Canada, will involve the construction of 


a building and the necessary equipment for a b-eading operation. 


r 




7 
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Silverman - Direct 


In view of the heavy expenditures involved in the moderniza¬ 
tion of the existing plant, it may become necessary to arrang 
some financing before proceeding with the Canadian proposal. 

In any event, all problems associated with it are being 
checked out and there will be shortly -- there shortly will 
be a conference in New York with the representatives of Reid 
Milling Limited to move this matter. The Directors author¬ 
ize Jack Silverman as President to enter into such preliminary 
agreements as he may deem necessary for the purpose of con¬ 
cluding this project. 

Q Thank you. 

MR. GELFAND: No further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. GOLDBERG: 

Q Mr. Silverman, would you say your company was a 

THE REPORTER: Would you stand -- 

MR. GOLDBERG: Is this one working? 

RY MR. (.OLDBERG; (Resuming) 

o Mr. Silverman, would you categorize your company 

as an expansion minded one? 

A Today it is. 

Q Or even in 1967 and 1968? 

A In '68 it became one, yes. 

Q Had your sales and profits substantially increased 
over the last 4 or 5 years prior to 1968? 
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received in evidence, as des¬ 
cribed above.) 

MR. GOLDBERG: Thank you very much, Your Honor. The 
respondent will substitute copies of this. 

BY MR. GOLDBERG: (Resuming 

O Mr. Silverman, hack in 1968, in June, when you 
had your first recapitalization and you created the R shares 
of common stock, you testified that one of fTie purposes was 
to solidify the employment of certain key employees. Is 
that correct? 

A Right. 

Q And you sold approximately 4,700 I believe you 
stipulated 

A 4,790 

0 4,790 shares of this B stock to both employees 

and, I see in the stipulation, also to Arthur Jaspan and 
Joseph Jaspan. Could you tell me who these two people are? 

A They were our counsel, company counsel. 

0 Did you also execute a buy, huy-hack agreement 

with them also? 

A Yes. 

0 Why was there a need to create approximately 91,00 

shares of p stock, non-voting stock, when you -- when you 
only sjid approximately 5,000 to, to these people we've 
stipulated to, either employees or your counsel? 
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25 


A The 17 or 18 people who were involved were -- the 
stock was sold to these individuals for the prime purpose of 
ensuring their employ and relationship with our company; it 
had nothing to do with the 91,000 shares you referred to. 

Q Did you intend to make large gifts of stock to 
your children at the time? 

A At that time, we did. 

Q And, uh, is Seymour Silverman your brother? 

A He is my brother. 

0 Do you know at the time he also made substantial 
gifts to his children? 

A That's right. 

Why didn't you have any buy-back agreement executed 
between the trustees for your children and yourself, like 
you did for the other 49 or 4,790 shares ot stock? 

A At that time one of my children was not in our 
employ and it was a gift to my children ultimately if they 
should carry on the business. 

Q So you intended them to have a, an ownership in¬ 
terest in the business? 

A Ultimately, yes. 

0 Ultiirv tely. Why must -- Have you bought back any 

of the 4,790 shares of stock to date? 

A No. No. 

Q Did your company pay dividends on the B stock, or 







35 


67, wanting to buy this company? 

THE WITNESS: Yes, sir. We've had many approaches from 
larger companies to purchase our or acquire our company. 

THE COURT: Seapack or Ocean Products, or Rooth Fisher¬ 
ies, any of those? 

THE WITNESS: Booth Fisheries subsequently was taken 
over by Consolidated Foods and although many inquiries were 
made, we thought it not desirable to sell to a customer who 
would find it difficult to maintain their status in the 
field. But many other larger companies have made approaches 
to purchase ours. We listened but never entertained any 
ultimate decision because we wanted -- 

THE COURT: Well, was any offer ever made to you? 

THE WITNESS: No, not directly by way of net dollars 

and cents. 

THE COURT: In other words, you never got to the -- got 
to the stage of how much? -- 

THE WITNESS: That is right. 

THF. COURT: Anyone would be willing to pay for the com¬ 
pany? 

THE WITNESS: No, never. 

THE COURT: Thank you, Mr. Gelfand. 

MR. GELFAND: Thank you, Your Honor. 

REDIRECT EXAMINATION 


BY MR. GELFAND: 
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Q Mr. Silverman, were you interested in selling your 
business, or you were interested in preserving it for your 
sons? 


A I was interested in preserving it for my sons and 
I still am. 

Q Uh, when the possible need for additional funds 
arose in late '68, early '69, in connection with Reid Milling, 
was it -- was the first thought of going public or did that 
subsequently come out? In other words, were you interested 
in financing or were you interested in going public? 

A We are always of the opinion that whatever expansion 
was necessary in our business we could do it from internally, 
but when it came to a point of nutting up a new plant, we 
thought not to use our own funds and to go to a public issue, 


as was suggested by -- to my son that it was the wiser thing 
to do. 

0 Did you look for the public issue, or was this 
suggested to him as a possibility? 

A It was suggested to him in conversation with one 


of his friends who ultimately suggested he go to see a cer¬ 
tain underwriter. 

Q Prior to the time your son, Stanley, brought the 
idea of going public, what type of financing were you con¬ 
templating? 

A We weren't seeking any outside financing. We, we 




Silvermar Redirect 


37 


didn't contemplate any financing, excepting if v h. d to 
build a plant, we thought of going to a ban’ing institution. 
But the advice submitted to us was not to go tha^ direction. 

Q You talked about expansion of your business in 1968 
do you recall whether that took place in the early part '68 
and the latter part of '68, apparently your conversations 
with Reid Milling you said took part in the latter part of 
'68 -- 

A That is right. 

f> Rv the latter part, maybe I can refresh your recol¬ 
lection -- Can you tell me what this is Mr. Silvermar? 

A This is a reply as -- 

0 No, just what is it? 

A This is a Reid Milling letter to us based on a 

visit we made in Canada -- 

MR. GELFAND: May I have this marked for identification' 

THE CLERK: Petitioner's bit 16 marked for identi¬ 

fication . 

RY MR. GF.LFAND: (Resuming) 

0 What is the date of this letter? 

A October 26th, 1968. 

0 All right. Does that recall to you when you first 
had your first conversation with them or conference with then 

A It was shortly before then that we spoke on the 
telephone, that was Mr. Helliwell and myself, and then we 
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arranged for this visit ir» Canau 

Q And the date of this visit in Canada was October 


26th, 1968? 


two 


A The date of the visit was, I think, October 14th, 
days prior. 

0 Two days prior. All right. 

MR. OFLFAND: I'd like to submit this in evidence please 

MR. OOLDBFRG: I have no objection, Your Honor. 

Till: COURT: It will be received. 

(Whereuppn, the above mentioned 
document, having previously 
been marked for identification 
as Petitioner's Fxhibit 16 was 
received in evidence, as des¬ 
cribed above.) 


BY MR. GFLMND: (Resuming) 

Q Mr. Silverman, after December 31st, '67, were there 

any financial statements prepared for you up io the time of 
the gifts that you made? In other words we have a financial 
statement of December 31st, '67? 

A Right. 

Q Did you receive -- were there interim audits, in¬ 

terim financial statements, or did you get them just once a 
year? Shaking your head doesn't say anything. 

A I'm sorry. No, there were none p»epared that 'i 
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know of. 

0 All right. 

A Excepting the Annual Report which was^December 31st 

MR. GELFANI): I have no further questions, Your Honor. 
RFCORSS FXAMINATION 
BY MR. GOLDBERG: 

Q Just two very brief questions. Mr. Silverman, 

if the price is right would you have sold your company? 

A I can say that by saying any price, anything is 
for sale at a good price. 

0 I see. 

A The question is, what was the right price? 

0 What would you sell your company f or? 

A I can't answer that right now. 

0 But you would he willing to sell it, if the price 
was rieht? 

A There'a a price for anything. I say, yes, it could 

be sold, but I can't tell you now what I would get for it. 

0 Uh, I believe there's a letter in evidence back in 
October -- 

MR. GELFAND: He has it, the last exhibit. 

MR. GOLDBERG: The last exhibit. 

RY MR. GOLDRFRG: (Resuming) 

Q Dated October 26, 1968, from Reid Milling, -- how 
did you learn about Reid Milling and their -- in this deal? 




-.ft* • 
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A I mentioned earlier that in that period, or prior 
to then, there was a telephone strike in Canada and I recall 
distinctly that -- I'm sorry, there was a mail strike, a mail 
strike in Canada, and Mr. Helliwell called me on the telenhom 
indicating that he would want to get in touch with us, hut 
mail being so slow and he indicated that he would call on 
the phone to see if we were interested in a joint venture. 

I told him a joint venture at that time would not be what we 
were looking for, but we would be glad to speak with him, 
perhaps to either buy his mill or put up a plant near his 
mill. That ultimately led to the first visit in the latter 
part of October 1968. 

Q How were you two people brought together? Was 
there a broker? 

A Just by -- no. 

Q Just by word of mouth or by -- 

A Just by, call it coincidence, he just called us 
on the telephone and it opened our thinking that we should 
perhaps entertain a proposition of that kind, inasmuch as 
one of our major competitors, as I listed earlier, Griffith 

' > 

Laboratories, had a plant in Canada. 

Q Have you done any business with Reid Milling prior 
to this time? 


A Never 


Have you -- did you hear of their reputation? 
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A I ultimately sought it out and found out what their 
reputation was. 

Q Fine. So it was sometime prior to prior to October 
of 1968 that you -- 

A It was the early part of October, or during the 
middle of October that I soupht it out. 

MR. GOLDRERG: That's all, Your Honor. 

FURTHER REDIRECT EXAMINATION 
RY MR. GELFANP: 

Q This telephone call that -- was that an unsolicited 
telephone call? 

A Unsolicited. 

MR. GF.LFANP: I have no further questions, Your Honor. 
THE COURT: You may be excused, Mr. Silverman. Thank yoi 
THE WITNESS: Thank you. 

MR. CELFAND: Mr. Witt. 

MR. GOLDRERG: Your Honor, could we have a S minute 

recess. 

THE COURT: All ripht, we'll have a S minute recess 
THE CLERK: Rise please. 

(Whereupon the hearing in the above recessed at 
11:20 a.m., as described above.) 
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TUP CLERK: Would you spell your last nane please. 


•) 

THE WITNESS: (spelling) W-l-T). 


:( 

HAROLD M. WIT, called as a witness on behalf of 


4 

the petitioners, having been duly sworn, took the stand. 


.") 

was examined and testified as follows: 


li 

DIRECT EXAMINATION 


7 

BY MR. OELFAND: 


8 

0 Mr. Wit, we have stipulated to your qualifications 


1) 

and business experience and I'm not poing to ask you any 


10 

questions with reference thereto. But could you summarize 


11 

briefly the basis of your appraisal report. How you look /v 


12 

and evaluate shares of common stock of a company, similar to 


13 

the Class R stock of Modern Maid Food Products Tnc. and how 


14 

you arrived at the value you have? 


15 

A I'd to say that I, I, -- I don't think the way -- 


10 

if I -- the question is the way that, that I think about it. 


17 

I -- As I said I'm with an investment hanking firm and, vou 


18 

know, I am -- I am a principle and so that they wav T would 


lit 

look at this would be, I think, the way I would look at it. 


20 

you know, as a buyer at that time. And supposedly a willing 


21 

and knowledgeable buyer. And as, as I understand the facts 



that the stock we're talking about, the Class B stock -- 


23 

Q Pardon me, do you want a copy of your report in 


24 

front of you? 


25 

> 

z 

o 
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You don't need it? 


Q All right. 


A That the Class B stock, as I understand it, -- in 
the first nlace the company was a private comran\ .hen and 
the Class R common stock had no right, the holders had no 
right to vote for the election of Directors; had no right 
to notice of meeting; had no right to, to change the rele¬ 
vant corporate documents to give them such a right; thev 
had no contract giving them any right to elect a Director 
of the corporation; they had no right, as I understand it, 
except informally to influence the business of the corpora¬ 
tion in any way; and they had •-- so they had no right to 
elect Directors; they had no right, as I understand it, the 
Class B stock to, to receive dividends by any charter docu¬ 
ment, except as I understand it, liquidating dividends pari 
parsu with the Class A stock in the event of liquidation 
after payment of the, of the, of the Class, of the preferred 
stock dividend. As I understand the facts, that they pre¬ 
ferred stock requirements after the so-called reclassifica¬ 
tion of 1968 were, whatever they were, were much greater 
than the combined total for dividends paid, both the pre¬ 
ferred and common, prior to that date. And also, as I under 
stand it, that after the recapitalization in 1968, no divi¬ 
dends were in fact paid on the common stock at ary time. 


o 



HHH 



i 
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Also, as I understand it, the, the -- at the time that 


•» 

we're talking about, or just prior to the time, there were 


:< 

no serious discussions, contracts that would indicate that 


4 

the company was, was considering a public offering of its 


5 

securities, or private sale of its securities to a, that's 


H 

a third party buyer, such as any institution. There were 


7 

no discussions or contracts relating to a possible sale of 


8 

the company, a possible major purchase by the company of a 


!) 

major asset, or liquidation of the company. 


10 

As I also understand it, that at that time, there were 


11 

no f what I call no things going on that would have changed 

• 

12 

in a fundamental and radical way, or a very, you know, im¬ 


13 

portant way, the business of the company, either by enter- 


14 

ing into a new field that promised hopefully greater earnings 


15 

of a new invention, or a new process that would in the view 


10 

of someone like myself offer the prospect of a serious change 


17 

in the dimension and the type of a business. 


18 

I also understand that, that somewhere in here, that. 


1!» 

that -- that there were no Class R stock that that's under 


r 20 

discussion here, there were no buy out or buy back arrange¬ 


21 

ments, in other words there was no put arrangement by, by 



contract or by understanding with respect to that Class B 


23 

stock. 


24 

And those of the, the, you know, the facts that would 


25 

have come to me as a principle or as a possible advisor to 



1 
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others, as to whether or not to buy siock like this. 

Vow, it would seem to me -- and also I understand -- 
I’ve been through the fipures and I understand that at the 
time we’re talkinp about, I puess in December of 1H67, that 
the stated book value was sonethinp like <12.35 a share and 
undoubtedly was preater at the time, you know, when the 
pifts were made because the company was earninp money. 

And also, I understand from the fipures in the prospec¬ 
tus and other thinps I've looked at that, that the, the 
averape earninps, dependinp on how you play this pam^, dif¬ 
ferent people look in different ways, were after preferred 
■ i\ idend on a pro forma basis which is the way you, you ad¬ 
just these thinps, that if you take the 3 or 4 years prior 
you're talkinp about and averape earninps, you know, of 54 
a share, so that my own view of what i mipht pay for it, 
that is not more than 55 or 56 a share at the time, takes 
these thinps into account. It doesn't take into account the 
sort of thinps you'd have to have much more information 
about, which would be the qualitv of the earninps, you know, 
the, the actual assets on the balance sheet, you know, how 
you would view those, whether they were in fact stated prop¬ 
erly and how you would discount them. But I don't really 
believe that for the sort of thinkinp thut I've been trained 
to do about value that those thinps are particularly rele¬ 
vant . 
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So that I concludes in looking at it and based upon mv 
way of looking at things and experience I have had that you Ml 
have to take a look at this situation, it’s a completely 
locked-up situation. I mean, with absolutely no right of a 
buyer of Class B stock to have anything to say about the 
business of the company, to change his condition in any way, 
to demand a public offering of stock, in any way to -- he'd 
have to he completely passive and hope that some dav in some 
way that something would happen, either through a sale or a 
liquidation or a public offering, to give him some value to 
his stock. And I would say that, that a man who was a 
knowledgeable person and a experienced investor, that is one 
who, who sees a number of different things and who not onlv 
ar. icipates in investing that he's going to hopefully make 
some big gains but obviously take some losses along the wav 

' I 

and also be locked up along the way, since we're talking 
here at the price that l think, you know, is a price that 
makes sense of I guess with even the smallest block of stock 
that was, that was given away, you know, $50, $ 40 , 000 , given 
my prices, and the biggest block, the $125 - $150,000. That 
he would, in this situation, look to making ten times on 
his money and that would be what he would he looking for 
now, in this situation if he was looking for that, and tak¬ 
ing those $4 earnings and taking the, the excessive valuatiors 
which Your Honor has stated, were given at the time, that he 
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would say, okay, here's a company that's earning $4 a share 
average, maybe it'll earn a little more and maybe it'll earn 
a little less, it's a good earnings record but, no know, not 
you know it's not startling like IBM or Polaroid or one "of 
those things. That, okay, let's say that we go public some¬ 
time maybe and if the prevailing conditions are, which they 
were aroua, 1 968 for companies like -his, you know' 10 times, 
12 times. bet's say we're talking about 12 times 54 or 4 
and a fraction, we're talking about 548, no 550, maybe 10 
times 5 is, you know, 50, perhaps 55 is a good number 56. 

I mean, we're talking here, I think, about a way of thinking 
that is not subject to fine, statistical analysis. It's 
not subject to fine appraisal methods. It's a sort of think¬ 
ing of what I might hope to get if all things worked out the 
way they might. And if the market conditions remain more 
or less the same and in a situation where I've absolutely 
nothing to say that will either make my investment liquid 
or give me something else that will compensate me for locking 
up my money, such as dividends, salary, and so forth. And 
I would say that, that as a professional investor that if 
there were ther conditions that based upon, you know, my 
judgement o the people or the pressures on the business or 
financial pressures on the stockholders that would have said 
okay even though I don't have a contract, and even though I 
don't ha^e an understanding, there's so much pressure on the 
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business that they've pot to go public, sell out, or do some¬ 
thing where I can see that my investment will become liquid. 

And in that case, I mipht have said, well I'm alripht maybe, 

6 times on what I've put in, or 5 times what I've put in, is 
a reasonable expectation. Rut certainly not, under the con¬ 
ditions, that, that seem to be present here which is a com¬ 
pletely locked up situation with, with a company that with 
all due respects was, you know', a pood company but a company 
that I'm sure was in a cut-throat competitive industry where 
I'm sure there were sales relationships, and no matter how 
much I investigated it, I couldn't find out what they were, 
about competitive situations which I'm sure, you know', I 
probably woulnd't have taken the time to do because of the, 
you know, amount of money involved. And that's penerally 
the sort of thinking I weald do, or would have done at that 
time considering what I thought this thing might have been 
worth. 

Q Thank you, Mr. Wit. In addition to your own views 

a 

as to how you w'ould have invested, is that the way you were 
also advising others? I i 'an in situations that were coming-- 

A Well, I, I don’t -- the, the -- My experience has 
been with a firm where we, it's not always the case, but, but 
in most instances we're the principles ourselves. And we're 


because of my employment relationship that, that we as 


* 



* . * 1 

* 

_1_ 

v 

ft 


1 


Wit - Direct 51 



employees of the firm, if we bring in something, we expect 


) 

to put our own money in it. 



Q Pardon me, I misunderstood what -- When you said 


1 

you, you for Allen and Company. 


) 

A \'o when I say I'm an emplovee of that firm that 


* . 

( if. if. if deal comes in that I am involved in, that is 


' 

originated, work it up, if the firm or its associates in the 


h 

firm put in money, I'm expected to put up my own, so that as 


1 '.1 

a principle I think, you know, very carefully about, you 


!.l 

know, it's my own money. I'm not just sitting there collect- 


1 1 

; j 1 

mg the fee and you know smiling when the thing goes down 



drain; get another customer. It's my own money. It's the 


i.i 

: i rm' s none)’. And I’ve also, you know, had friends in deals 


! 1 

and so forth. I ve also had experience in pricing public 


l.i 

deals and have been through the whole, I think, range, you 


)<> 

know, investment possibility. 


17 

Were there actually deals made during these period 


1 - 

of years on the basis you have just explained? 


1 

A Well, I'm sure -- Yeah, there were and, and cer- 


Jtl 

tainlv that mode of thinking about, you know, of trying to, 


J l 

and it's not very precise, of trying to,sort of discount’risk 



which we’re really talking about. Certainly I've done a lot 


J.l 

of those. I've just sort of, I mean they're different tvpes 



of things. There's nothing let's say exactly on point, but-- 


*J. > 

1 

but the -- we've been in deals where we put money into compan 



A 


r 
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les that, that were locked up, you know, that had earnings, 
that had certain features about them. Rut I'd say that in 
each of those situations, and that’s why this is sort of 
different and it's a hard thing for me to even put a value 
on, because I, you know, in each of those things, there was 
something involved in the deal, either formally or inform¬ 
ally, that gave us the feeling that within a relatively shorl 
time, there would be liquidity produced either by, by reason 
of the, of the formal commitment, by reason of the, of the 
financial requirements of the business, or by reason of, of 
the temperament of the principles or the controlling people 
involved in the deal. 

In other words, the valuation of 55 to 56 a share 
that you have in your report, that does presuppose going 
public or becoming liquid at some time? 

A Well, I would say that, that -- I don't say pre¬ 
supposes going public. I'd say a man who has a, looks a lot, 
you know, has a lot of different investments, might say, 
well, you know, this looks like an interesting business: 
this looks like good people; you know, they have good earn¬ 
ings; there’s a book value there; well. I’ll put some money 
in it and, you know, maybe some day in some way, you know, 
something will happen; in the meantime, I can afford to 
sit there without any return or salary. 

0 Rut when you say liquidity, you're referring to 
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a mercer or a sale out of the business. 

A Well. I'm -- liqudity I'm referring to something 
where somebody -- where, where at some point I can turn in 
this stock certificate for, for dollars. That's why I mean 
by liquidity. 


Q Mr. Wit is this the report that you have prepared? 
A It's my illegible signature. 

0 And this sets forth the basis on which you arrived 
at your figure of $5 to $6 a share? 

A Yes, sir. 


MR. GFLFAND: Your Honor, may I -- I'd like to 
submit, but I think we ought to mark the original in evidencej. 

THF CLFRK: n etitioner' s exhibit 17 marked for 
identification. 

THF COURT: Petitioner's Fxhibit 17 will be received. 

(Whereupon, the above mentioned! 
document, having previously 
been marked for identification 
as Petitioner's Fxhibit 17 was 
received in evidence, as des¬ 
cribed above.) 

THF COURT: Let me ask you, Mr. Wit, can you conceive 
of any circumstances under which you would recommend the 
purchase of this Class R stock at any price, unless there 
was something -- that you could get your hands on that would 
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indicate that at some stage of the game, why there would be 
a market in which you could resell it? 

THF WITNESS: Well, I'd say, Your Honor, that depends 
a little bit on the time that we're thinking about. I think 
that, that if we're talking about the period of 19, you know, 
'64 or '65, 6, 7, 8, and perhaps into '69, that my view 
would be perhaps a little different than it is today because 
of the changed market conditions. And I would say that, that, 
you know, there might be a type of person around that time, 
and given the facts about that time, there were so many 
deals going on, so many mergers, so many sales, so many, 
you know, that a man, you know, with -- looking at something 
like this might say, well, no matter what they say, you know 
there is that possibility that that will happen. And con¬ 
sequently if I had sufficient money and didn't have to use, 
you know, that money for groceries that, you know, I'd say 
why not take a shot, you know, I mean, that cliche that we 
all use. But perhaps -- and, and now of course with, with 
the public underwriting market, you know, and the stock 
market changed so much, you know, probably wouldn't touch 
it with a ten foot pole. Rut at that time, you know, the, 
the atmosphere was different. 

THE COURT: Can you account for the fact that a year 
later, and I don't think the market conditions were any 
better in '69 -- as a matter of fact, isn't it true that by 


o 
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1969, the, the zest with which people expected to buy un, 
unseasoned securities and make fortunes had, had abated a 
little bit? 

THE WITNESS; I'd say -- 

THE COURT: They'd been a few burned by then,hadn’t 
there? 

THE WITNESS: A few burned, but none killed and, and 
it had abated but it was like, you know, sort of like the 
last throes of fever, you know, there were still a few highs 
back and forth. And I don't think people really believed 
at that time, I mean, you know, that's my -- that it was all 
over. There was still, you know, these -- no one believes 
that such easy times aren't going to last forever. 

THE COURT: Can you account for the, the ability of 
Ladenburg to market this stock at what amounted to an equiv¬ 
alent of about $75 a share? 

THE WITNESS: Well, I mean without trying to be disre¬ 
spectful to my profession, it's not really a profession but 
art, I, I don't really know, you know, who there customers 
were, or enough about there syndicate operation to be able 
to answer that in any, in any way. I, I do remember at 
that time that ’f one had a business that was -- that was -- 
that looked solid where it looked like they had a history of 
good earnings that, you know, what most underwriters would 
do, would say, you know, 10 or 12 times earnings and that 
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was sort of like the cliche of the time. And buyers un¬ 
fortunately, vou know, didn't reallv, vou know, look care¬ 
fully into the business and didn't make the proner compari¬ 
sons and didn't do the hard thinking. If thev had made 
money with a broker and the broker called them up and said, 
gee I've qot this qreat thinp cominq out here and why don't 
you buy 300 shares and the man wou’.d probably say yes. 

TUT. COURT: Was this about the time Nathan's came out 
do you recall? 

THE WITNESS: I don't recall. 

THE COURT: Mr. Coldberq. 

MR. COLDRERC: Yes, sir. 

CROSS EXAMINATION 
RY MR. nni.nRFRG: 

0 Mr. Wit, in your report you stated that, I refer 
you to paqe 4, that someone who would've invested in this 
company would have won an increase of, of about 10 times on 
his investment, in other words 10 -- $10 for every $1 lie's 
invested. 

A That would have been his expectation. 

Oh, his expectations. How many people in the mar¬ 
ket really were able to meet their expectations 9 

A We're, we're not talkinq about the market. What 
we're talking about, as I understand it, is the state of 
mind of someone who is a willinp buyer under those sets of 
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1 

facts and what, what, what I as, as a person, vou know, who 


•> 

was a principle with some experience would look to say if 


:( 

everything works out what would be -- what I would hone to 


4 

pet from this and then discount that back. Now, T think when 


5 

I say a willing buyer, I'm talking about somebody who also 


• i 

knows enough to know that if he puts other money in things 


t 

like this he's also g,oing to lose it, all of it sometime. 


H 

And I've put money in, you know, maybe about 15 to 20, you 


y 

know, different types of deals and, vou know, there've been 


10 

several bankruptcies and several things haven't worked out. 


n 

so when vou’re looking at this you're not iust saying I ex¬ 


1 2 

pect to ret all mv investments this wav. But if I do them 


l:i 

all and I'm in a high risk business and if I average down 


14 

then mavbe if I'm lucky, I can average out, you know, mavbe 


15 

2 times my money over a period of 3 years. That's what I'm 


lli 

really talking about. I'm not saying that -- 


17 

0 Tn other words this, this was -- this is your 


1H 

advice for someone that would be investing? 


10 

A What is that, sir? 


•JO 

n That you would want realization of in times 


1 1 

A I would say -- 


•»•> 

n nr inon %? 


•>;{ 

A Yes, sir. Yes, sir. 1'nder the circumstances that 


24 

I -- 


25 

n Over how many a year period would you expect this? 



4 


7 
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A Well it's not mathematical because and, and, vou 
know, I think if you're experienced in the investing business 
you know that everything alwavs turns out wrong and that 
your timing is always wrong and that the things you expect 
don't happen, things you don't expect, happen. So that vou 
can't be very precise. You look at these things and say, 
gee if it all works out maybe I'll make -- uh, put in 10 and 
get out 50. But I know that in the world it doesn't work 
out that way and maybe three other things I put my money in 
I lose it or make 2 times or, you know, make 1 time and get 
it back after 5 years. So I'd say it's sort of an averaging. 

0 So in other words, an investor would be very happy 
to get 25% return every vear, or growth on his investment? 

A I think we're talking about different things. I 
think that we're about here a different type of investing 
than the man who goes into the stock market where he has 
liquidity. I mean, liquidity to me is a vital, vital element 
here. And if a man goes into the stock market, I mean they 
used to say a few years ago that the best investors would 
lock to get 20% compounded on his money before taxes. And 
that was, you know, fabulous, you know, investing if man 

could do that. Rut here I think we're talking about a dif¬ 
ferent dimension of investing. We're not, we're not talking 
about buying stocks on the market, we’re talking about a 
private, locked-up, you know, position that doesn't have 


■ 
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1 

liquidity 

, that doesn't have dividends, that doesn't have. 


•1 

you know. 

any way that the man can get his money out, aside 


:i 

from going to the principle and holding a Run un to his head. 


4 

0 

Did you have -- what rejource data did you have 


J 

when you 

made your report? Did voti -- 


ll 

A 

What, who? 


7 

0 

Resource data? 


8 

A 

What's that mean? 


9 

n 

Oh, financial data, statistical data, anything. 


10 

I mean how did you -- 


11 

A 

I don't think the financial data means a damn 


12 

thing in 

this sort of thing. Fxcuse me. 


i:i 

0 

Did you speak to Mr. Silverman at all? 


14 

A 

No, sir. 


15 

0 

Would you say this was a particular -- was this 


l(i 

a growth 

company? 


17 

A 

Well I'd say it, it, it was a company that, that's 


IS 

why I said in, in the conditions of, of looking at it that 


10 

it didn't 

seem to me from looking at the prospectus and, and 


20 

the facts 

I knew that there was anything at the time that 


21 

would show a dramatic increase in the earnings or the possi¬ 


■»•» 

ble earnings of the business. In other words, if they had 


22 

had for example a new patented method of, of -- I don't know 


24 

what they could do here, but -- I'll say reducing the bulk 


25 

of shipping, so that they could save SO? on the shipping 



I .\ 
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1 

rates and kill all tlie competition, that would have been 


• > 

something that would have been existing at the time that 


:i 

would have made, in my view, the earnings seem less relevant. 


1 

And maybe if they had a new invention that I would've said 



well, well heck the earning don't really make any difference 


i, 

and, therefore, the price, you don't have to relate as much 


7 

to a hypothetical price earnings ratio, which vou're going 


H 

to capitalize and then figure out backwards, you know, what 


'J 

your dollar of investment might be worth if this, this, this 


11) 

might happen. 


11 

0 You consider this a solid, solid companv, don't 


1_* 

you? 


11 

A Not paricularly. 


14 

0 You don't consider a growth of between, of over 


15 

4 years of 40 cents to 83 cents a share an interesting 


Hi 

growth pattern? 


17 

A Well, no, no, -- I -- I do, but I don't -- I didn't 


1« 

mean to, you know, any disrespect to Mr. Silverman and his 


1!) 

associates, but this is not Quaker Oats and this is not 



Pillsbury Flour, this is one man, you know, in a Familv 


J1 

business over in Brooklyn sort of beating his brains out 



trying to increase his sales every year and it's not, I would 


^:i 

say, in the spectrum of investment possibilities -- what I 



would call a, a -- since I'm being -- a quality company. 



Q Well does Oeneral Motors double th^ir sales in 


r 

.• , • %■ 

/ 7 

i • « 
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four years? 

A Sir? 

0 Would a company like Ceneral Motors double their 
sales in four years? 

A Well we're talking again about, I think, quality, 

earnings and growth. I’m not trying to be -- 1 agree the 
earnings did go up and therefore someone looking at it might 
have had a, a expectation of increasing earnings. Rut as I 
say, that, that I haven’t, you know, didn't go in deeply 
into the quality of the earnings in that sense. Mow many 
customers there were, how much it cost to get in the business 
what the competition might be, whether Pillsbury if they, 
you know, blew their nose could blow these fellows out of 
the, you know, out of the dock. I don't know. 

0 Mow are new issues generally coming out at this 
time, in 1968? Were a lot of new issues issued -- 

A They were coding out like minnows flowing out of 
the stream, sir. 

0 Right, and some were selling at 30, 40 times earn¬ 
ings? 

A It was -- I'd say that was so, yes. 

Q And it was a very bullish stock market then, wasn't 

it? 

A Everyone looked like the here after was with us. 

0 Mo you know what the, when the, the high was reached 


7 
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1 

on the Pow Jones average? 


•> 

A No, sir. I'm not -- that's not my business. 


3 

Q Oh, would be surprised if the higher was reached 


4 

in December of '68 with 179 -- 


5 

A I really -- whatever you say, sir -- 


t, 

MR. GELFANH: Your Honor -- Your Honor, I move that we 


i 

strike that. I mean Mr. Goldberg is not testifying. 


8 

THF COURT: He's askine a question. 


9 

MR. GOLDBERG: -- Mr. ah.-- Mr. Wit's in the stock 

( 

10 

market, in the investment -- 

1 

11 

THE WITNESS: No, no, no I'd like to explain, I'm, I'm 


12 

not -- we, we do not, I don't -- except insofar as I run 


13 

some family trusts in a family business. I'm I'm not -- I 


14 

% 

don't advise people to buy a hundred shares of General ' v tors 


15 

or 200 shares of American Telephone for their mothers. I 


1C 

mean that's not the business I'm in. 


17 

BY MR. GOLDBERG: (Resuming) 


IS 

Q What business are you in? 


10 

A Well T'm in the business of, I think I’ve stated of 


•jo 

investing or making recommendations for the investment of. 


21 

of the money of the firm and my own money in a varietv of 


•»2 

things which might include public -- 


23 

0 In other words, your, in fact, in the sense of. 


24 

you said a merchant banker? 


25 

A Well, that's -- yes, sir. And I've, I've also -- 





\ • / 


V 
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0 I see, and you're not a, you are not a -- 

A I'm not a stock broker. 

0 You're not a stock broker? 

A No, sir. 

Q I see. 

A And, and I've also been involved, as I say, in, in 
family, family investments and also been involved in, in a -- 
pricing and, and negotiating of various types of, you know, 
public transactions, that is underwritings, mergers, and so 
forth. 

0 Did you know this company did have a prior dividend 
paying history? 

A Yes, sir 

Q Did you take that into consideration? 

A Kell as I understand it, that, that they, they -- 
when they recapitalized in 1968, they I think put 32,150,000 
into preferred stock, of which they had under their charter a 
5? dividend requirement. And that amount from the figures I 
got was greater, that is the 52 of the 52,150,000 or what¬ 
ever it was, was greater than the amount of dividend they had 
•/aid on their prior preferred and common before this 1968 
recapitalization. And that, as I understand from, from 
Standard and Poor's that the sheet I got that, that after 
the company went public, that is after the 1969 recapitaliza¬ 
tion, they did not pay any cash dividends at all on the commo 
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I don't know if that's accurate but that's what Standard and 
Poor's -- 

Q I don't know myself. 

A That's what the Standard and Poor people say. 

0 Isn't it true the only basic difference between 
the Class A and the Class R was the voting? 

A As, as far as I know'. 

MR. GELFAND: Your Honor, we h^ve stipulated the Charters 
of the company on the recapitalization in '68 which speci¬ 
fically sets forth -- 

THE COURT: I assume that's, that he's preparing to^ 
lead up to another question, I guess -- 
RY MR. GOLDBERG: (Resuming) 

0 So the only difference you say in -- the only 
difference in the -- in the two different classes was the 
fact that one was voting and one was not voting, is that 
correct? 

A As T understand it, that was the formal difference 
Yes, sir. 

Q All right. You used a -- in your report you say 
that your pro forma earnings would have been $4.71 a share 
for 1967 and using a multiple of that time of 10 to 12 times 
earnings which would -- you'd recover something like $47 to 
$50 a share and you've discounted it all the way down to 5. 

So, in o_.er words, you have about a 90$ discount for the 
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MR. CFLFAND: Just one question. 

FMRTIIFR RFMRTTT FXAMINATION 
RY MR. nn.FAN'D: 

Q Do I understand that the question of liquidity 
versus locked-in position is the most important factor in 
making an investment in a closely held companv? 

A It is the most factor in, in not making an invest¬ 
ment, or -- 

O No, in making the investment, the question of 
liquidity or the question of being locked in. 

A Kell, I'd, I'd say that, that it's certainly the, 
the first thing that comes to mind, uh, you know, I think 
the mentality of the, of the -- of the sophisticated in¬ 
vestor is that, you know, if, if he goes into the market 
and he buys shares of a company with, with a quoted market 
and he doesn't buy sufficient numbers so that he feels that 
he can't get out, then he always, you know, feels he could 
barring disaster, he can take his stock certificate, give 
it to someone, and get some cash money in his pocket. And 
I think that's a lot different than in a situation where 
you're sitting there with your, your, your stock certificate 
and you've got no place to go and there's no, no money 
coming in for holding this thing. 

MR. CPhFAND: I have no further questions. Your Honor. 

Till- COURT: Thank you Mr. Kit. 
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TIIF WITNESS: Thank you. Oh -- 

MR. UOinRERU: Uh, just, just -- just one very brief 
question. 

FURTHER REfROSS EXAMINATION 
RY MR. OOI.DBF.Rfl: 

0 In other words, you've made your approach on the 

basis of a sophisticated investor, I Rather? 

A Oh, that's a little presumptuous, but I suppose -- 

Q Aren't you sort of narrowing your a, your field? 

A Well, I -- No, I, I, I was understood that, that 
what I was asked was a willing and knowledgeable investor. 

0 A willing and knowledgeable investor. 

A And, and -- and that a willing and knowledgeable 
investor was, was one who, who had -- wasn't just the 
local dentist but was, was somebody who, who had seen a 
number of investment possibilities of different types and 
who had a choice about whether to put his money in a -- 
I assume he's in that business -- and, and, this is the 
one or another one, or another one and felt also that if 
he put money in this one that, that, you know, the next 
day, the next week, he'd have other opportunities. 

Q So in other words this is not the, the general 
public in the sense that -- the buying public for stock. 
This would be -- 

A Well because the general public doesn't buy this 
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sort of thing. This is special business, specialized busi¬ 
ness in my view. 

Isn't -- would you say that at this particular 
time in the market you probably could sell almost any, any¬ 
thing that is coming across the board. 

A I'd say at that time, you know,if, you know -- 

you could even have sold a dead cat, you know, without earn¬ 
ings. 

’R. GOLDRFRO: Thank you. I have no further questions. 
THF COURT: Thank vou, Mr. Wit. 

1IIF WITNESS: Thank you, sir. 

TIIF COURT: Ho you want to go ahead gentlemen, or do 
vou want to recess now, or -- I guess vou have -- 

MR. OFLFAND: We might as well recess for lunch, Your 
Honor. 

THF COURT: Yes. Do you think vou can get back by 1:30 
or 

MR. CFLFAN'D: Yes, Your Honor. 

THF COURT: Is that enough time for you, Mr. Goldberg? 

IR. GOLDRFRG: Oh, plenty, it'll be sufficient. 

MR. CFLFAN'D: Yeah, you go right upstairs, it’s easv. 

THF COURT: We'll, uh, we'll recess then until 1:30. 

THF CLERK: Rise please. 









THE CLERK: Re seated gentlemen. ' 

THE COURT: Call your next witness, Mr. Celfand. 

MR. GELFAND: Mr. Smith, please. 

THE CLERK: Raise your right hand. You do solemnly 
swear that the testimony you are about to give in this case 
to be the truth, the whole truth and nothing but the truth, 
so help you God? 

THE WITNESS: Yes, sir. 

TUI CLERK: Re seated. State vour full name and 
address for the record. 

THE WITNESS: Gordon Smith, 29 Neville Street, New 
Shrewsbury, New Jersey. 

GORDON SMITH, called as a witness on behalf of 

the petitioners, having been duly sworn, took the stand 
was examined and testified as follows: 

DIRECT EXAMINATION 
RY MR. GELFAND: 

Q Mr. Smith, we have stipulated your qualifications 
and background as set forth in your appraisal report and 
we shall not go into it at this time. I wonder if you could 
summarize briefly the procedures adopted and the basis for 
your valuation and how much it was for the Class R common 
stock of Modern Maid Food Products Inc. in August and Sep¬ 
tember of 1968. 
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A Yes, sir. The approach I adopted in this appraisal 
was to value these shares on the basis of information T 
could pather that was publicly available concerninR the 
prices paid of similar securities in the market. 

The first step in my examination was to determine 
whether, in fact, there were securities of publicly traded 
companies, uh, being sold in a public market of companies 
which were comparable to Modern Maid. Mv search indicated 
that there were not, in fact, any companies which were truly 
comparable to Modern Maid in, in size and in nature. T 
did, however, look at several companies that I've cited in 
the food industry, more particularly manufacturers of con¬ 
sumer goods in the grain products area. I did this to 
satisfy myself that this particular industry was not being 
viewed by public investors as a special situation. That 
it was not a so-called glamour stock or in a depressed 
market. I did so satisfy myself and I concluded after some 
examination of, of Modern Maid's financial and operating 
data for, uh, for the vears that I had available to me that 
T've, uh, cited in my report. I concluded that an appropri¬ 
ate price to earnings ratio for Modern Maid stock if it 
were on a public basis would be ID. This was based on mv 
practical experience with some consideration of the general 
conditions of the market at the time. I applied this price 


earnings ratio of 10 to the average earnings - 


net earning 
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8 6 

of Modern Maid for the years '65 through '67. I felt that 
this is the information that would he available to a pros¬ 
pective investor in these securities. The value T derived 
by that was *6,160,000 which represented to me the fair 
market value of the equity of Modern Maid if it were being 
actively traded in a public market. 

These securities are not in fact, or were not in 
fact, being publicly traded. It was a closely held company 
and I felt an adjustment was warranted to that extent. One 
measure of this adjustment which has been used is, is the 
costs incurred in the, the process of going public and 
offering securities to the public market, including under¬ 
writing, commissions, fees, legal fees, accounting fees, 
and the expenses of the management cf the company during 
the, during the public offering period. I concluded that 
a discount considering those factors of 151 would be an 
appropriate adjustment for the non-liquidity inherent in 
the purchase of a closely held security. Applying this dis¬ 
count to the value that I previously derived, I arrived at 
an adjusted value of $5,236,000, which represents the fair 
market value of this equity with consideration of its 
closely held status. 

Now this equity included some preferred stock at 
that time. I looked at some other issues of preferred stock 
in companies that, while they were not in a similar business 
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to Modern Maid, were -- had a rating, like this, this Stand¬ 


ard and Poor's rating as a natter of fact, similar to what 


I thought that Modern Maid would carry if it were rated, 


The rating of triple R or double R. I found that these 


investors in these securities were requiring a 6.4 average 


return on their investment. Modern Maid carried a $S or 


5* return on its investment. Carrying this through in 


calculatign, I concluded a value of $80 per share, which 


is what an investor would pay in order to ins-- assure him¬ 


self of a, of a 6.4* return, as indicated by the market. 


This would indicate that the value of the preferred shares 


of Modern Maid was $2,016,000. I subtracted that from the 


$5 million-odd dollars and arrived at a value for the commor 


shares of $3,220,000. I utilized the number of common shares 


as 108,000 in my calculation and dividing that out, you get 


$29.81 per share on that basis. This to me is the value of 


the common shares of Modern Maid if an investor could pur¬ 


chase a minority interest in the closely held stock of 


Modern Maid of one single class of common stock with a typi¬ 


cal rights of receiving dividends, voting rights and, uh. 


capital distribution. 


This, however, is not a possibility with Modern Maid. 


This was a single class of common stock that we're apprais¬ 


ing here that did not have these typical rights. So, again, 


I felt that an additional consideration should be made for 
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1 

that fact. I looked then at the records of some of, of 


«) 

some other investment companies, or funds if you will, that 


3 

were formed actually during 1968 who specialized in invest¬ 


4 

ments in restricted closely held securities. And I examined 



them, where I could for the value line. Development Capital 


li 

Corporation, which had been in existence lone enough to have 


1 

purchased some of these securities and have some experience. 


8 

And I compared the price that thev paid for shares of re- 

• 

'J 

stricted unseasoned small venture companies with, in partic¬ 


10 

ular cases, of the shares that those companies had issued 


^ 11 

which were free. In other words the fund was buying restric 

ted 

12 

shares where the company already had some publicly traded 


13 

issues. And r compared on the date the price they paid for 


14 

the, uh, restricted shares with those that the free shares 


15 

were selling and I found that, uh, discounts ranged from 


l(i 

16 to 70 percent, with the average being 44. If I look at 



the, the upper-half of these, I found that half of the se¬ 


18 

curities were over 40* discount and they had an average of 


l:» 

57. Mow I considered also in examining these that the pros¬ 


20 

pectuses of these funds and I noticed that in several cases 


21 

the funds in purchasing restricted securities of unseasoned 


■»•» 

companies had sought to reduce their risk by, uh, at the 


23 

time of purchase negotiating an agreement with the issuing 


24 

company that at some future date they could force a regis¬ 


25 

tration and there would he a public market for their shares. 

1 



0 


C. 
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I found that some of the funds reduced the amount of this 
type of security which they would purchase. Both of which 
are ways that they sought to reduce the risk of really li¬ 
quidity, as we heard Mr. Wit mention th: > morning. Thev 
sought to, to assure their liquidity in the future. 

After consideration of these facts I concluded 
that a, an appropriate discount to he applied to the Class 
p common shares of Modern Maid would he 601. I applied thatj 
discount to my per share price of $29.81 and the computed 
result is $11.92. I concluded, therefore, that the fair 
market value of the Modern Maid shares being appraised as 
of August and September 1968 as $12 per share. 

MR. CPLFANP: May I have this marked for identi¬ 
fication, please. May we use the original. Your Honor. 

TUP COURT: Yes. 

TUP CI.PRK: Petitioner's Pxhibit 18 marked for 
identification. 

BY MR. CPLFAND: (Resuming) 

0 Mr. Smith, is this the report you have prepared 
in connection with your appraisal of the Class R common 
stock of Modern Maid Food Products Inc.? 

A Yes, it is. 

MR. CPLFAND: Your Honor, I submit this in evid. ncje 
as Petitioner's Exhibit 18. 

TUP COURT: It will be received. 
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(Whereupon, the above mentioned 
document, having previously 
been marked for identification 
as Petitioner's Exhibit IS was 
received in evidence, as des¬ 
cribed above.) 

BY MR. fiFLFANP: (Resuming) 

Mr. Smith, you arrived at a figure of approximately 
<12 a share when you divided through by 108,000 shares, um, 
making allowance for the additional 4,790 shares that had 
been sold, so there was a total number of shares outstand¬ 
ing of 112,790, do you know what your appraisal value would 
have been? 

A It would be approximately <11.50. 

Q Referring to your report on page 9, on page 9, 
you state that a certain group of companies were most 
closely representitve of Modern Maid Food Product Inc. 

Would you please explain what you mean by most closely rep¬ 
resentative. 

' v eH» I feel that, uh, these companies are first 
part of the, the food industry, as I noted, and, and more 
specifically they are involved in the processing of grain 
products and to that extent I feel that they are representa¬ 
tive of, of Modern Maid's business. 


Q 


You mean those were the cl 


osest you could find 
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representative, you don't mean that thev are, well -- Ho 
you mean that they are most closely representative or that 
they are the most closely you could find? 

A They're the most, most closely 1 could find. 
They're the best of a poor compromise, I think. 

Q Referring to the last paragraph on page 12 and 
the top of page "3, does your valuation presuppose Modern 
Maid Food Products going public? 

A Yes, it does. 

0 All right. 

A I have assumed that a prospective purchaser of 
these shares «ould be betting, to use a word, that the com¬ 
pany would, based on its size, its business, the, the gen¬ 
eral characteristics of it that anyone could know in a pub¬ 
lic way. 

0 Suppose there was no intention of going public, 
would that fact have -- factor have of had an effect on 
your valuation? 

A Yes, it would. 

Q What effect would it have had? 

A Well, as I say, I've assumed that an investor 
would assume -- would go on the basis that it would within 
2, 3, or 4 years, llh, if there were some assurance to the 
contrary, it would certainly have an effect, it would re¬ 


duce it substantially. 
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Would you he able to say how much substantially, 
or how substantially? 

A Well, in my opinion, uh, an assurance of that kind 
would place this stock in the class of a, of a highly specu¬ 
lative, ub. « urity and, uh, I guess I would have to defer 
to those who are in the marketing area to know what a, a 
highly speculative issue might sell for. 

I direct your attention to page 18 of your report, 
the second sentence in the second starting narapraph that 
starts on that page. Value Line has stated that it is a 

policy that at least 50% of the value of restricted securi¬ 

ties in its portfolio must be the subiect of a commitment 
from the Issuer to registerer at Value Line’s request, the 
securities, under the Securities Act of 1953. Do you know 
whether any such commitments existed with respect to the 
securities listed in Table 3? 

A No, I do not. 

0 Hid you in your appraisal assume that they did 
exist, that some of them did exist? 

A Yes, I did. I assumed that there were some ii. 

there that did have such an agreement, but I don't know the 

exact number. 

Q Referring to Exhibit 3 in your report, do the 
restricted securities listed there have a public marker for 
their shares, I mean for the free shares? 
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A Yea, of the -- 

In other words, these are restricted val -- dis¬ 
counts that, are obtained on stocks that were already being 
traded? 

A Yes, I selected these from that portfolio for 
that purpose. 

MR. CELFAND: I have no further questions. Your 

Honor. 

HIT COURT: Let me ask the witness -- Mr. White in, in 
making these a -- in allocating your residual value between 
the Class A and Class B, did you give any consideration at 
all to the fact that less than one year later when it became 
necessary to make a similar allocation in connection with 
the public offering that the ratio was 7 to 6.5? 

THF. WITNESS: I was aware of that allocation, uh, 
frankly I did not consider it, I did not know what the source 
of that was and why that decision was made at that time. 

THE COURT: In other words, you made no effort to try 
and account for the disparity between what was presumably 
an arms length division of the residual equity at that time 
with, with your determination? 

THE WITNESS: That's true. 

THE COURT: Mr. Coldberg. 

CROSS EXAMINATION RY 


MR. COLDBERG: 










A177 


Cannon - Direct 104 

THF CLERK: Please he seated. State your full 
name and address for the record please. 

THF WITNESS: Herbert S. Cannon, 140 Tekeninp Drive, 
Tenafly, New Jersey. 

THE CLERK: Would you spell your last name for 
the record? 

THE WITNESS: (spelling) C-A-N-N-O-N. 

♦ 

II E R R E R T S. CANNON, called as a witness on 

behalf of the petitioners, having been duly sworn, took 
the stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CELFAND: 

O' Mr. i.anno., the parties have stipulated to your 
qualifications and experience and we’ll put the same aties- 
tion -- briefly could you summarize the procedures you used 
in determining what the Class R common stock of Modern Maid 
Food Products Inc. would have sold for in August and Septem¬ 
ber of lf>68, under the facts -- existing at that time. 

A Well I took a general overview first of the compaiity, 
examined its operation and its history to date. I evaluated, 
the investment climate at that time, uh, what asset values 
were, and what discounts might be applied; the, uh, type of 
se.uri.y; its lack of marketability; it’s, uh, lack of exer¬ 
cising control even though it was a substantial portion of 
the overall equities outstanding; its lack of dividend; the 
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limited growth of the company at that time over the past 7 > 
years or 4 years; uh.what possibilities might exist princi¬ 
pally for a purchaser or a group of purchasers to derive a 
profit from buying this stock and why would they get involved 
in the first place. In other words, could they force or 
seek or look to management to go public to sell out to some¬ 
body else, to merge with a public vehicle, to liquidate the 
business and retire, and what values might come up, uh, if 
they took any or all of those approaches. The general age 
of the principles, the sibling factor in the company, uh, 
also the amount of money that might be required to take a 
position in the company, uh, the cost of that money to the 
investor, and the time parameters pursuant to which he 
might be able to either retrieve the money and a profit and 
what would induce him to look towards getting that profit. 

T looked also at underwriting conditions at that 
time. Uh, the, as I said again, the price earnings ratio 
or the value of the stock. I took a discount of the value 
of the preferred stock and its return to come up with a 
gross value for the common -- for the non-voting common. 

I then considered the liquidity factors under tha existing 
securities regulations at that time and, namely, Rule 154, 
and the ability even if it did go public and even if its 
class was changed, none of which were factors at the time, 
uh, how long it would take to liquidate under the so-called 
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II rule at that time where you could only sell a limited 
amount of shares every six months and then not on a regular 
basis. The fact that it had no rights of registration and 
that the company could never force any had it gone public. 
Uh, I considered the prices that I have been involved with 
in private companies and public companies for paying for 
stocks, not necessarily similar industries although I had 
some involvement with this industry and with, uh, a company 
similar to it, and how much discount which -- and what profi 
potential you would have to minimally look for. Uh, the 
number that T used is that you must make within a 3 year 
period of time, 4 times on your money, or at least hope to 
make or you shouldn't get involved with an investment to 
begin with. And in doing that, you have to anticipate an 
actual ability to liquidate at whatever price. In this 
case there was no factual, at that time, ability to liqui¬ 
date. Where I talk about a 4 times profit on your money 
within 3 years is where there might be defi -- there would 
be definite rights of registration, or a definite sell out, 
or a definite contractural obligation by the company to 
pur -- repurchase this stock in the event they don't do 
any of the other things. 

Hh, in putting all those together, I would come 
out with a very nominal value that I might, as a speculative 
investor pay for it with the hopes of pushing management 
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towards doing something, and a value of about $2 a share, 
which is a very substantial discount from book. If I could 
assume that management would be very cooperative and that I 
would be able to liquidate within the 7 > year period of time, 
I came out with a value between $5 and $6.50 a share. IJh, 
in my opinion, any price above that would be a, an extremely 
whimsical and speculative investor -- investment for an 
investor to make. And I personally wouldn't advise a client 
to do it. 

Q Mr. Cannon, referring to your report, I wonder 
if you could clarify a little more what is -- you intend on 
the bottom of page 6 and the top of paqe 7 when voti state, 
what must be emphasized here is the Purchaser of a Class B 
common stock, non-voting, without the ability to force 
manaqement to chanqe the status of the stock from non-votinq 
common to voting common could pntertain no probability of 
ever liquidating the stock in the public market. Due to 
different class status none of the rules of the S.H.C. or 
f S.D. -- is that the National Association of Security 
Dealers? 

A Correct. 

Q Permit an automatic registration, even after a 

substantial holding period, to enable even piecemeal liqui¬ 
dation to the public -- into the public market. I wonder 
if you could clarify what these rules are, why if you have 






i • 
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1 

a company that is already public that these shares couldn't 


o 

have been sold, even on a piecemeal basis. I wonder if you 


:< 

could explain that. 


4 

A Well, that takes into consideration two situations 


5 

If you own non-voting or a separate class of stock and that 


ti 

stock has not been registered for public sale, you can't 


t 

put it out until it is registered into the public market 


8 

without the company cooperating and going through a regis¬ 


1 ) 

tration for you. So you have a total lack of liquidity in 


10 

the open market and you could only dispose of it under an 


11 

investment letter and a private sale. If the company -- 


12 

if you had a class of stock that was equal to the other 


18 

classes of stock that were public, then you could only liqui 

- 

14 

date in the public market if there was a registration. 


15 

whether it be what we call "shelf" meaning you've got six 


1U 

to nine months to liquidate it in the open market, or whethe 

r 

17 

done through an underwriter at a fixed price, or agree to a 


18 

price, or during 1968 you could liquidate under 154 no more 


10 

than 1" of the total capitalization outstanding during any 


20 

six month given period of tine with the further -- further 


21 

carry out being in the law that you could not do that on a 


»»•> 

regular basis that every six months you sell 1?.. In this 


22 

case there was -- after the recapitalization there's a 


24 

million shares outstanding, they could sell 10,000 shares 


25 

every six months, but if you did it for more than a year 



ll 
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and a half or two years, and you sold more than 30 or 40,000 
shares that way, the S.H.C. very likelv would come in and 
tell you, hold up for a couple of years and don't do it 
again, because it can't be part of a regular pattern. 

That law has since been changed recently into what the new 
144 regulation that does permit a 1 I liquidation on a regu¬ 
lar basis every six months. And you can go on infinitum 
until von liquidate vour total position. 

Q A hundred years. 

A If you own that much stock. 

O Oh, it's II of the total capitalization of the 


company, is that -- 

A Right. And that's further restricted by the -- 
in some ways by trading volume, if it's listed on a national 
exchange. So it could be even less than II in some circum- ! 
stances. 

Q This procedure of, you say an investor seeking 
4001 profit or $5 back for each dollar invested -- in your 
experience do these situations actuall prevail during the 
year ' 68 ? In other words, I understand from your -- 

A It's very common. 

O History, you were active in that and I was just 
wondering whether you knew of any? 

A Yes, I was active as a stock broker and running 
a brokerage firm and more specifically running its corporate 
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finance department. And we, uh, had put together and did 
several private placements with that anticipation and in 
many cases with that realization. 

Q Your value of $2 is based -- I'm reading this -- 
is based upon the fact that it would require -- because of 
the number of shares it would have required a tremendous 
amount of dollars to put in which would restrict the number 
of buyers? 

A No, that's only one phase of it. The, the fact 
you would have invested close to $200,000 or $180,000 or 
$190,000 without any return, but more important without any 
chance other than making a total nuisance of yourself some 
how to force management to take you out, or somebody to 
take you out, or hoping to find, uh, in the hey days of '68 
where everybody had a lot of loose money, of finding anothei 
investor who you could sell it to under an investment letter. 
Now these possibilities have kind of limited it. I, I've 
seen cases where somebody has owned over 51% of the stock 
of a company and couldn't force themselves on the board, 
after spending hundreds of thousands in legal fees. So, 
you'd have to just say that you're going to go in and either 
be friendly with management somehow and, uh, or have a heck 
of a lot of extra cash and say I'll wait out 5 years, 2 years, 
10 years, whatever it takes until they liq -- eventually 
liquidate this business and try and make a profit. In that 
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case you've pot to make more than 4 times on your money 
because your possibilities are extremely limited. And as 
a practical person, I wouldn't put a couple hundred thousand 
dollars in something that I couldn't have at least a, a 
definite probability of coming out whole within a 3 year 
period of tine. 

Q In other words you're -- Rut you feel that there 
would be always somebody who would put something in -- 

A There's always somebody and, and at $2 it's prob¬ 
ably a pood rank speculation and I might've recommended it 
to somebody if, if they were akin in the industry and 
thought that they could, you know, back door themselves to¬ 
gether or had some in -- some other interests in it. 

0 Now, assuming, you mentioned something about comini 

out whole or liquid in two or three years time, uh, then 
the value would be, is that $5 or $6, is that what you're 
saying? 

A Yes, sir. 

MR. CPLFAND: I have no further questions. Oh, 
wait, I'm sorry, Your Honor. I forget sometimes. I did 
it twice today. 

BY MR. GFLFAND: (Resuming) 

Q Is this -- Mr. Cannon, is that a copy of your 
-report that you based your appraisal on? 

A Yes, sir, it is. 


▼ 
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1 

In other words -- 


•> 

TUP WITNFSS: Substantially the same, yes. 


3 

TUP COURT: 49% of voting stock in a, a -- 


4 

THE WITNESS: It's almost as useless -- 


5 

THE COURT: In a corporation where the other 51! 


li 

is owned by someone else is, is subject to the same inhibi¬ 


i 

tions as this. Is that -- 


8 

THE WITNESS. Basically, yes, sir. 


<J 

THE COURT: All right. Now isn't it true though 

1 

10 

in a, in a -- this was a New York corporation that -- that 


11 

under those, those circumstances the, the owners of the 


12 

majority control of the voting stock owe certain obligations 


13 

to the minority interest? 


14 

THE WITNESS: Well to the extent that any, uh. 


15 

Director or officer or majority holder owes it to his min¬ 


10 

ority shareholders. In other words they can't go out and 


17 

declare themselves million dollar salaries, just so nothing 


IS 

would be left, they couldn't just give away the net assets 


1 !» 

of the company, or any minority shareholder could come in 


20 

and take action to stop them. That's what I meant when I 


21 

referred to creating a nuisance of themselves to try and 



force them to, uh, liquidate a position for a profit. 


23 

THE COURT: Well aren't there people who have 


24 

done this with considerable success? 


25 

THE WITNESS: Absolutely. Some people thrive on 

t . 


'f 


* t 


I 
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The Court: So one of those might pay a consider¬ 
able amount more than $2 for this stock, wouldn't he? 

THE WITNESS: I sincerely doubt it. Uh, they 
would want to, in that case, make at least a 10 to 20 times 
profit based on marketability because they have to couple 
that with the fact th3t they are either usually attorneys 
and can do it themselves or have to hire attorneys at con¬ 
siderable expense to get the job done. And, and that's all 
time consuming and expensive and they generally will have 
a little more patience and very often can wait 5 to 7 years 
before they see a return. So, I doubt that they'd pay 
much more than 2, if that. Two is certainly what I think. 

THE COURT: Mr. Coldberg. 

BY MR. COLUBER: (Resuming) 

Q Mr. Cannon, how was the stock market in 1968? 

A Sensational. 

Q Sensational. How were new issues coming out? 

A Cheaper by the dozen. They were coming out, uh, 
quite furiously and at very high PE ratios. 

Q In other words, 40, 50,60 times earninps is -- 
A Well, no, the ones you read about that way -- 
most of the companies that have no earnings and no history 
of earnings, if you're going to compare it to a company 
that's been in existence for a while -- 


Q Right. 
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wouldn't sell to me for $2 a share. 

* 

Q So in other words, your $2 a share is strictly on 
what you personnaly would buy it for. 

A It's what I think a buyer in, uh, in that class 
would pay for it. That's correct. 

Q I see. Uh, so in other words, you've given the 
stock, the Class, uh, B non-voting stock approximately 
about a 951 discount? 

A Off of book? 

0 Off of -- no, off of your value of 553.70, if it 
was public? 

A Under that set of circumstances, yes. 

0 Or, but just for the fact that it was non-voting? 

A No. 

0 Not, not -- 

A Not just for the fact it was non-voting. 

Q It was non-voting and, and it, it -- you sav if 
it was public, it would be worth 333.70 a share, right? 

If it was marketable? 

A No. If it was fully marketable, at that time, 

uh, yes. I guess that's what I came up with. 

0 Right. In other words your discount is based on 
the fact that it wasn't marketable and it was a Class B 
stock? Non-voting. 

A And had no ability to become marketable and a 
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Class A stock. 

0 Well, yeah, hut see you make a statement here, 
for public offering or merger with a public entity could 
not be reasonably expected within a three year period, and 
I would be loathe to invest more than 52. Now suppose it 
was reasonably expected it would go public? 

A I would pay more han 52. 

0 Mow much would you pay? 

A As I came up to my price, at between 55 and <6.50 
a share. 

0 Hid you know the following year this same class 
of stock, after it had been capitalized, was sold for <78 
a share? 

A That's correct. 

Q And you still would only pay $6 six for it? 

A I wouldn’t have paid what the underwriter paid 
for it at the time it went public, personally. 

Q You were associated -- 

A As an underwriter. 

0 What -- you were asssociated with, uh, at one time 
with Weis, uh, Voisin, Cannon? 

A Weis, Voisin f ( Cannon. I was president. Yes. 

0 What happened with that company? Is it still in 
existence? 

A Mo. I retired in '69 and it, uh, folded in 1072, 










me 


V • — L • 
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the end of '72. 

0 So, based on your experience, uh, someone would 
expect at least a 400* return within a three year period 
at this time? 

A Yes, sir, on private placements. 

!*h. Mid you ever recom -- recommend any investment 
that returned that hif»h? 

A Yes, sir. 

0 A number of them? 

A Several. 

0 By several, how many do you mean? 

A I can list them. Uh, I would put it to vou this 

way, any one that we ever did in the form of a private 
placement, we expected at least that return, or we would 
not have done it. 

Q Well, were you ever satisfied, that you did get 


A n h, yes. I've got, uh, 1400 % and, uh, more on 
occasion. 

Q On occasion, but I mean for a company like this, 
what would you expect to return? Would a -- 

A For a company like this, as I said, I would ex¬ 
pect at least a 400% return. 

0 Wasn't that sort of unrealistic? 

A Not at all. I think if you tie up money and you'r< 
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locked up and you can't quickly pet out, and that's with 
an anticipation that you have an ability to get out; in 
other words, when we do a private placement we have a right 
of registration at the company's expense. So that the com¬ 
pany between the 24th and 36th month must register stock 
for us, or we'll have an, a built-in ability to sell it back 
to them. And based on its road, or rate of growth, during 
that interim period of time and what it's done with the 
money we've put into the company, uh, we proiect out our 
return. It doesn't always happen. Uh, on 11, I believe, 
private placements I did while President of Weis, we broke 
even twice; we, uh, made 20°% on the money within two years 
on three occasions; and we m. de better than 400$ on the 
rest. 

Q Uh, do you know that the 196 -- are you aware that 
in 1969 in June, there was a recapitalization? 

A Yes, sir. 

O And all these shares became one class? 

A Yes, sir. 

o And there would be no distinction in voting? 

A Yes, sir. 

0 And they'd all be the same class of shares? 

A That's correct. 

Q Uh, would that have had the effect on your -- 

A Absolutely. Uh, if it was all one class of stock 
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identification. 


nFLFANn: Your Honor, may I call Mr. Silverman 


hack for two questions? 


THE COlfRT: Certainly. Certainly. 

MR. CFLFAND: To, to clarify something. .Tack, 


will you take the stand. 


MR. SILVERMAN: Thank you. 

MR. CFLFAND: He's unaware. I haven't spoken to 


him. It may be bad policy 


THE COURT: You've been sworn now Mr. Silverman 
just take a seat there. 

MR. SILVERMAN: Thank you. 

FURTHER REDIRECT EXAMINATION 
BY MR. CELFAND; 

’r. Silverman, since December 31st, 1967 , has 
Modern Maid Food Products Inc. paid any dividends on its 
common stock? 

To the best of my knowledge and belief, I don't 
believe so. 

THE COURT: Maybe we'll aver another case. 

BY MR. CELFAND: (Resuming! 

Q Maybe the time is a question, we have stipulated 
that none -- no common stock dividends were paid in 1968. 
here there any common stock dividends paid after 1968? 

A No. 


O 
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Okay. 1bought the year might throw him. The -- 
I don't know if you’ve had time to think it over, but did 
the stock that was subject to gift, was there any repurchase 
buy out, or buy back agreement with respect to the stock 
that was given to the trusts? 

A No. 

MR. OELFAND: That's all, Your Honor. 

iHF COURT: Thank you, Mr. Silverman. The Court 
had marked as Respondent's Exhibit o, a valuation report 
prepared for the respondent by the Manufacturers' Appraisal 
Company and it's noted that -- there the report concludes 
that the value of the stock as of the basic date was at 
$25 a share. Is that right? 

MR. GOLDRERG: Your Honor, did I hear you say the 
Court concludes? 

THE COURT: I, excuse me, I mean the report. The 
report I said, the report concludes that it was $25. Is 
that right, Mr. Goldberg? 

MR. GOLDRERG: That's right. Your Hon -. 

THE COURT: So, uh, we -- and I, I dr -> . recall 
any valuation case where the Court found a lower value than 
the petitioner's highest witness, hut I'll, I'll look for 
that. So, aren't we -- aren't we somewhere within a range 
now of between $12 and $25, Mr. Gelfand? 

MR. GELFAND: No, sir. In a -- 
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^srter I think it was. 

0 That's the United States District Court cf the 

Southern District of New York? 

A Yes, that's correct.. 

Mr. MacMullan, would vou briefly describe — w^H 
M.r. MacMullan, what is the value of the stock of Modern 
Maid Food Products on the critical gift date, that you 
arrived at? 

A It is my opinion that the value of the stock 
is best expressed as $25.00 a shar r 

C And, how did you arrive at your valuation? 

A I think it would be best if I verv briefly thn 
through the appraisal report itself, r won't dwell in gr^at 
detail on the pages since it is there in writing to be 
read, but if we would turn first to page 27, which is 
actually the first page that begins the valuation, I have 
taker, three approaches to value, one of which I fe=l is 
more nertinsnt than others. But, the first approach here 
is a return on net worth approach, which sirnplv compares 
t-hs return that the subject company was making on its net 
worth, to the return that several -- five in fact, com¬ 
parable companies were making ir. their net worth, an excess 
return is apparent, and that is capitalized at an intangible 
rate of return to determine the total value of the company 
ihs total value of the connanv based or. that 
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voir dir;. •*-*- 

a:>|iro.icb , ihe valu~ in $5,200,000.00. 

un. 'On.rA’ID: Your llor.or, nav T pi ease have a 
voir dire on the witness's qualifications^ there are a few 
points I third: that should 'os clf.rified? 

THF; COURT: All right. 

VOTn DIP!'. rhAMIIIATTOt; nv 

UR. rrid’AT!!)-: 

o '!r. MacMu31an, in looking at Exhibit n , it is 
apparent that most of your activity, almost all of-it, 
has boar, in the field o r appraisal in real e'hate. You 
do mention that you have appraised stock in closely held 
corporations, can you please describe the nature, the 
activity of those stocks, were they real estate corpora¬ 
tions? 

A No, they are not real estate corporations. I 
think that the qualification sheet that you see there is 
somewhat misleading in that the large quantity of the 
items on there relate to real estate, however, for the past 
six years my primary employment for the Manufacturers 
Appraisal Company has been the. valuation of intangible 
assets, including the stock in closely held corporations. 

o 'dell, what I am trying to find out is what is 
rhe activity of the closely held corporations, were the 
closely held corporations principally real estate corpora¬ 
tions? 
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1 

A Mo, they ar 2 principally i:ol real estate cor¬ 



•» 

porations, ai.d they have run the full gamut of — 




Q Could you give ne a few of the names, just a 



4 

few of them, please? 



5 

A I could give,you a detailed list of 15 or 20 



»♦ 

of them, if vou would like, I don't have them with me. 



7 

Q Well, would you know the names of three of 



s 

them, and what fields they were in? 


' 

!» 

A I'm not sure, let me think. Well, let's 



10 

see. Smith Lumbar and Supply Company, they retailed lur.il _r 



11 

supplies. And, quite frankly I'm stuck for the names of 



12 

— of these companies, I would be happv to give you a full 



It 

list of every company that I have appraised in the last 



1 1 

2 years, and you will find that, you know, they run the 



l.-> 

complete gamut of different types of industries, and so 



10 

forth. 



17 

q Have you had any actual experience in counselling 



IS 

purchases of securities of closely held companies? 



!!• 

A Mot in the purchase of them, I would say yes in 



•JO 

the sale of them. One of the reasons that people want 



•21 

appraisals for the stock ir. closely held corporations is 




to decide what they should sail it for. They may be con¬ 



24 

sidering going public, they may ba preparing a trust of 



2-1 

some kind, or they may be preparing — you know, for a 



25 

personal estate. And, they come to us frequently and ask 



I 
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many of nv witness. 

THE CO'JET: You may, you may. 

* 

DIRECT EXAMINATION BY 
MR. GOLDBERr.; (Resuming) 

Q Mr. MacMullan, have you -- do you remember where 
you left off? 

A Yes. 


Q Okay, would you please pick up again? 

A I would like to go to the second approach that 
I took, which is a price earnings ratio approach, and it 


is on page 29 it starts. 

It simply compares the price earnings ratio of 
five comparable publically hsld companies to the — and 


applies that ratio to the earnings of the subject company 
for tha year ending December 31st, 19G7. That produces a 
total value which is then discounted for lack of marketability 
that discount being determined by the actual cost of 


id e a t i on of a common stock issue of that size. 

Skipping over to the next approach, is a comparable 
public enterprise approach v/a call, it, it begins on page 
32, and that is really quite similar to the price-earnings 
ratio approach, except that it considers two other' factors 
as providing some evidence of value, and that includes net 
worth and sales, in addition to earnings, and develops 
multipliers and applies them to the subject company's earning 
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net worth and sales, and once again, discounts the total 
value of the company sc determined by an 3 percent amount 
estimated to make the stock public. 

Sc, at that point we have run through three 
approaches and it was my opinion that the last one, the 
comparable public enterprise approach provided the best 
insight into the value, and that the $7,000,000.00 figure 
was tbest estimate of the total value of the subject 
company. 

We then ruuuced this in value, in an attempt 
to determine the value of the class 3 common stock, v/e 
subtracted off first the value of th*' preferred stock, 
the cummulative 5 percent non-voting preferred stock, and 
I used the $100.00 redemption value, even though I realized 
that the amount of interest that that stock would — 
the 0 percent interest was somewhat below market, and 
that stock would probably actually have sold on the open 
market for something like, oh, $75.00 or $30.00 a share. 

but, I used the full amount because in fact it 
was redeemed a year later, and perhaps there was some 
indication that that might have taken — was going co take 
place. Anyway subtracted off the value of the prsferred 
stock, that's $2,520,000.00, and leaving a residual value 
to all the common stock, both class A and class 3, of 
$4,430,000.00. Strictly mathematical division of this total 
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) 

1 

valu= by the total numbers of class A ar.d class 3 shares 


•> 

produces a total value usr share of $40.00. 


.1 

However, we realize that the class B is both 


4 

a minority interest, or rather the subject stock is both 


.*> 

a minority interest and it is class 3 non-voting, so there 


li 

is some further discounts to be taken into consideration. 


7 

I vs used 25 percent as the best indication of 


K 

ths propsr discount for this minority int^rsst, and th?rc is 


:• 1 
1 

a study of two step acquisitions contained in the addendum 


in 

of this report, which is my basis for utilization of the 


11 

25 percent. An additional reduction in value from — at 


1J 

this point we are at $30.00 a share, and I’ve taken off 


1’. 

another $5.^0 a share for the fact that it is nen-voting. 


11 

I’m not really sure whether this is correct, since the 


13 

elements that are missing for both non-voting — for both 


Hi 

the class n and the minority interests ar» the same thing, 


17 

that’s a lack of control, but at any rate, I guess there 


1H 

reallv is something to be said for the fact that the class 


H* 

3 minority interest is worth less than a class A minority 


•Jll 

interest, because the potential for control do.s..’l mist 


•_’l 

with the class B, you can’t form any kind of a combination 



with anyone elsu, ar.J get control of the company, so I’ve 


_’:i 

taken a $5.00 per share discount, or a reduction in value 


-'4 

from that, and that is how I got the $25.00 a share. 


•j;» 

I think that — that there is two points that I 
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would like to <30 into in some detail, and I know that 
vou orobabl” will want to talk to n~ about it on cross 
examination anyway. And, I really feel that the comparable 
that I used I must talk about those and explain why I 
used them, and I do want to go into a little bit more 
detail about the discounts taken. 

I readily admit that the comparables are really 
not comparable to the subject company. We found in fact 
no companies that were really conparable. And, neverthe¬ 
less though, I feel that -- that the five companies that 
we did select are useful, and that they can be helpful ir. 


estimating value. And, maybe if I <30 over some of mv 


reasonina it wil . 1 become clearer. 


I had available to me the Prospectus, which is 
dated October 20th, 1900, and on both page 3 and paqe 6 , 
it outlines what the subject company did, and it explains 
that they manufactured breading and batter mixes prepared 
to customer specifications for food processers, and that 
they also manufactured fully prepared flour mixes that 
required the addition of water before baking for use in 
restaurants, hotels, hospitals, and other institutional 
mass feeding outlets. 

And, it also outlines that breading and batter 
mixes for 1967 constituted 55 percent of the sales of the 
subject company, and that prepared flour mixes constituted 
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n 

12 

l:l 
11 
15 
n; 

17 

1 » 

It* 


21 

21 


approximately 43 percent of the sales for that year, 1967. 

Ar.d, also or. page 7 it mentions that the princi¬ 
pal raw material that the subject company used was wheat 
flour. 

How, wa already — the study that we made, wc 
found that there was really no companies that made, at 
least no comparable publically held companies that mads 
breading and batter nixes, that were ir. the size range of 
the comparable, of the subject company. Ar.d, so we 
know right away that 55 percent of the company's business 
is really not comparable to that of a listed company. 

Ho, we arc down to looking for companies that 
make prepared flour mixes, or perhaps that have wheat 
flour as a principal rav; material, or who might be selling tp 
similar customers. Via are looking for sort of second 
echelon comparables hero, fot something that is comparable, 
secondary,or an indirect way, but which might still be of 
some use, or some help to us in determining value. 

Another factor that I felt was important was to 
find comparables that are roughly in the same size. I 
realize that Phillsbury,General Mills and DCA Industries 
are competitors of the subject comnanv, or were competitors 
of the subject company, but I felt that they were so large 
that — that — and they were into so many diverse fields, 
that to make comparisons with those companies is really not 
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meaningful. 

Jiov, ir. the addendum of my renort between pages 
37 a;.’ 43 — 

KP,. GULFAnD: Your Honor, I think that it is 
apparent from the witness's testimony and from examination 
of pages 37, 3C, 39, 49, 41, 42, and 43, dealing with his 
comparatives, that they arc, with the exception of Martha 
White which nay overlap a little bit and I thin!: that the 
witness will bear cut that what they sold was in the retail 
field, there isn't any one that even approaches what the 
taxpayer does, and it isn't a guestion of usinq it as a 
guide, but. what he did was actually take their figures ar.d 
statistically amply it _o our taxpayer, and I therefore say 
that this whole report is based on facts that are completely' 
foreign and irrelevant to our situation, and I move that 
the renort be striksn. 

Till' COURT: Your motion will be overruled. I 
think, !r. Galfand, that this all goes to the weight to be 
given Lo the witness's testimony. 

MR. GULFAMD: D they are — all right, we'll 
do it on cross. Your Honor. 

TIIH COURT: because — I think actually this isn't 
the first time that we have had to determine the fair market 
value of a company with respect to which there are no coin- 
parables, public listed securities no use as a guide. Mow, 
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t.mt s c>onc all ths time, and the witnesses can maka all 
,:inds of approach to that, and when vou git down to deciding 
as to whether or not you are going to accept their con¬ 
clusions, why vou look and sea whether their approach makes 
any sense, that's all, isn't that right? 

M T ? . r.ELFANDs Your Honor, I can understand as a 
guide to get some general feel, but this witness has done 
more chan that, he has taken their figures, and interpolated 
then against the actual — 

ilir COURT: 'fall, that the Court v/ill take into 
consideration. And, I would assume for example that Mr. 
Silverman could probably successfully do what Martha V/hitc 
does, if he put his mind to it. And, I would suspect that 
they probably put the same thing basically that he sells 
in a cardboard box and it goes on the grocery shelf, now 
the formulation nay bo different, but they have obviously 
an acceptance or a trade name, or a tie in with Safeway, 
or something that enables them to sell that way. 

:iY MR . COLDDERO: (Resuming) 

0 If you would continue, Mr. MacMullan? 

Certainlv. I was going to mention that between 
pages 37 and A3 of the report, are outlines of the comparable] 
public enterprises that we used, and thare is a brief summary 

of the business — the type of business that those companies 
do. 
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I foci — I idmit that they are not comparablor., 
however, frequently this is a problem that we have whor. we 
are faced with making a valuation of — of stock in a 
closely held corporation. Frequently there are no comparabl- 
publicallv held companies, so we do the best that we can. 

I don't think that the — that the — the earings 
multiple for example of 14 that I utilized is necessarily 
high or necessarily incorrect, and I offs’" ,his next 
statement only in a confirmatory way, it — it didn't 
contribute to my utilization of the 14 multiplier, but 
I note that in 1969, the $12.00 a share public price, is 
about 14 4 times the 1968 earnings. So, it is not necessari 
wrong. And, I didn't - - I didn't use that 14.4, in 
face I really didn't become aware of it until I had develops^ 
by own figures, but I do offer it in the way of confirmation 
of the reasonability of the answers that we did get from 
utilizing these comparables. 

The next subject that I would like to just 
briefly touch on is the discounts that we used. We used 
three basic discounts, one for lack of marketability, of 
8 percent, or.e for the fact that the stock was a minority 
interest of 29 percent, and one for ch r face that the stock 
• as class B non-voting stock of $5.0D, which if expressed 
as a percentage, would be about 16 2/3rds percent. 

I think that the total discount taken is — is 
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reasonable, and — and I enclose in tbs addendum of the 
report starting on page 44 some Court cases that touch or. 
the discounts for fair market valua from stocks, in closely 
held corporations, and I don't think that any of these 
total over 50 nercent, and if you read through the cases 
you will see that soma of those that are up about 50 percent 
had much less to offer than the subject company in the 
way of future possibilities. 

I think that that ends my basic testimony. 

Q Mr. MacMullan, so you have stated, am I correct, 
that you used these "comparable companies", as a mere 
guideline for in your best judgment the — the only comp¬ 
anies that you nossi'oly cculd compare then with in size 
ar.d sales and product lir. 2 ? 

A Yes, I feel that in an instance like this you 
are faced with two alternatives, one taking an arbitrary 
price earnings multiple of some kind, and ten seems to be 
the standard cr.e when somebody wants to get arbitrary, they 
generally take ten, or attempting to make some comparisons 
with companies that hava soma things in common with the 
subject, and that’s the route that I chose. 

MR. GOLDBERG: No further questions. 

THE COURT: Wall, let me ask the witness, isn't 
it true though, and looking also at the report of the 
gentlemen from the American Appriasal Company, and I doubt 


I 






I 


<>- 
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1 

remarl on their most closely related, and then they '-;?re 


*> 

because they couldn’t find anything else, he didn’t take 


:t 

those figures and apply them, he said based on this, these 


4 

are what these established companies with good will, name. 


5 

good will in the marketplace, good will on their product, 


ii 

their diversification, their economic clout, if they sell 


i 

at this multiple, what should this small little, unknown 


h 

company sell for. And, then he said maximum ten times. 


y 

But, in this particular case as we review this, 


10 

the witness hasn't done that. 


11 

CROSS EXAMINATION BY 


12 

MR. GELFAND: 


1.1 

0 Mr. MacMullan, -ould you say that investors 


14 

divide roughly into two categories conservative and 


15 

speculative? 


Mi 

A No, I wouldn't say that. 


IT 

0 Well, into what categories would you divide 


IS 

the investors? 


10 

A I would say that they ar° probably the two 


20 

extremes, and people fall into all kinds of classifications 


21 

in between. 



0 I know, but I said roughly those two categories. 


24 

and then there of course are those in between? 


24 

A You asked me if I would say that, and no I wouldn' 

i- 

25 

say that. 
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j 0 All right, what categories would you say they 


•» 

fall into? 


:i 

A I wouldn't try to number a certain number of 



categories that investors fall into. 



0 tlo, I'm not trying to get a number — 


.. 

MR. GOLDBERG: Your Honor. 


1 

BY MR. GELFAND: (Resuming) 


N 

O But what raw groupings do they fall into? 


:• 

MR. GOLDBERG: I think that this is meaningless, 

i 


ht 

because you can have a buyer for any kind of business. 


11 

it all depends on the price, the business, the questions — 


lL* 

THE COURT: Well, I — let Mr. Gslfand pursue 


l:: 

this a minute. 


11 

BY MR. GULFa;ID: (Resuming) 


15 

Q Would you disagree with this statement, Mr. 


15 

MacMullan, a f«._rly conservative investor who purchased 


17 

for ar. investment is concerned with his powers of control, 


!S 1 

the liquidity of his investment, the opportunity to re¬ 


‘ r.i 

vamp the asset holdings of the company, his net return 


•_>n 

by the way of dividends, as compared with other opportuni¬ 



ties in the open market? 



A Are you asking me if I would disagree with that? 


L’i 

Q Would you agree with that or disagree with it? 


lm 

A I would not disagree with that. 



Q Then what do you believe are the criteria that 



r' 

r 
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a speculative investor uses? 

1 would say that a speculative investor, while 
he T nay consider those factors that you mentioned is more 
concerned with the immediate return or short term capital 
gain of some hind, something like that. 


Q In other words he will just weigh the risk out 
of how much he will get out of it within a relatively 
short period of time? 

A V.'ould you say that again, please? 

U He'll weigh the risk of loss against what his 
possible gain would be, and the cost of carrying it if 
he should happen to be locked in, even a speculative in¬ 
vestor would consider what's going to happen if I'm locked 
in wouldn't he? 

A Yes, but you haven't said anything that's 
different from a conservative investor, and -- 

Except he is willing to take mors of a risk. 

MU. GOLDBERG: Your Honor, Hr. Galfaad is 
sort of arguing back and forth with the witness. 

MR. GELFAIID: No, I am trying to find out what 
criteria a speculative investor uses, or any investor. 

MR. GOLDBERG: I think that we are getting 

far afield 

MR. GELFAND: Well, if — 


MR GOLDBERG: 


In the questioning. Your Honor. 





TIIE COURT: I think that the Respondent's 
objection is will taken in that you have all types of 

investors. 

DY MR. "ELFAMD: (Resuming) 

o Would you say any investor is concerned about 
the length of time that he might have to make his invest¬ 
ment in a situation? 

A Yes. 

Q Is degree of risk of loss against — weighed 
against the possible gain? 

A Are we — which investor are we talking about? 

Q Any investor is concerned with his possible 
risk in going into a situation, and his possible gain 
that he may get from a situation? 

A Certainly. 

Q The possibility of liquidation? 

A I would say that that is a factor. 

Q The available market in which to dispose of the 
stocks subsequently? 

A Yes, I already answered in the affirmative no 
this with your other — 

0 All right, what criteria doer, an appraiser 
use a general rule in selecting comparable companies? 

A He attempts to find companies that are comparabl 

in as many areas as possible. 
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Q Size would be oas? 

A Size v;ould certainly be one. 

Q Product? 

A Product, riqht. 

The market whether it is retail, wholesale or 
manufacturer? 

A Customers. 

The customers that you are selling to, trade 
name, length of time that the company has been on the 

market? 

A No, this would be an ideal comparable. 

0 I mean these are the factors — 

A Which practically never exist, but yes, you 

certainly love to find five that were that way. 

Q All right, let us turn to your comparables 

please. 

”R. CELFAN ■: Pardon me. Your Honor, I can't 

read -- 

(Pause.) 

BY MR .MELFAMD: (Resuming) 

0 Nov.', let's turn to page 43, Spaulding Bakeries, 

Inc. 

A 43? 

Q Page 43. Now, what does this company do? 

A You are asking me what it does? 



7 
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0 Yes. 

A Tic operates a bakery, selling bread, rolls and 

crullers ir. New York, Connecticut and Pennsylvania, under 
the name County Squire. 

0 It it one bakery? 

A T don't know, I would assuns that it dots not 

have one bakery, since it is listed as being in three 
States, it must have more than one bakery. 

Q All right. And, what dots it sell, to stores, 
dees it have its own stores, do you know, dots it s-11 
to other stores? 

A I don't know. 

HE. COLDBEHC: Your Honor, this is — Hr. Cel^and 
is going over the comparables, the witness has testified 
that these are not comparable to the subject company. 

•‘■he Court realizes that these ara not comparable to the 
subject company exactly, and it is his best estimate, 
his best judgment to use certain criteria ir. comparing 
similar companies m the sense of size and mavbe the 
product lines, in the bakary business the same way that — 

THE COURT: Wall, let me -let me ask the 

witness, where did you gel your information as to these 
five companies, off of those yellow what are they Dunn 
and Bradstraat sheets? 

THE WITNESS: Ho, these are from Moody's Industrial 




MacMull n 


a:io 


- crons 


1^0 


Manuals. 

THE COURT: Moody's sheets, right. 

TIIE WITNESS: From the actual bound manuals. 

THE COURT: Yes, they are from the bound manuals, 
so that the only information, that you know about these 
companies is the information that you got from Moody's, is 
that right? 

TIIE WITNESS: That’s correct. 

T1IE COURT: Okay. That short cuts that. 

BY MR. CELFAND: (Resuming) 

Q Would you say that Saps Foods Inc. is any way 
related to what the Petitioner in this case does? 

A Yes, I would say ir. some way it is related. 

O In what respect? 

A 'Well, probably their primary raw material is 
probably -- is probably flour, wheat flour, so they have 
— they are buying the same product, they are buying the 
same raw material as the subject company. 

0 Well, does a bagel manufacturer use wheat, or 
a pretzel manufacturer, would you say therefore a pretzel 
manufacturer or a bagel manufacturer is similar to this 
taxpayer? 

A I — 

Q Even somewhat closely related? Is the operation 

of three restaurants, and the sale of things through vending 
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machines similar to this — to what this taxpayer doss? 

A No, it it not. 

Q Or even closely similar? 

A No, each one of these comparables had some things 
that they do that are really not comparable at all to 
the — to the subject — 

Q Well, what does Sap's Foods do except use 
— possibly use wheat, that is similar to what this tax- 
pa} c does? Viy this taxpaysr, I mean .Modern Maid Food 
Products, Inc. I'm waiting for an answer, I sat. here 
waiting. 

A Well, you asked me to express an area of 
comparability and I did express that as being the utilization 
of the same raw material, to me that is an area of 
comparabi1ity. 

Q All right, let's take Dridgsford Foods, accord¬ 
ing to your record hers, they distribute, manufacture, 
wholesale distribution of processed neats and delicatessen 
foods, that's thsir principal item. IIow was that related 
to what this taxpaysr does, except that it is food? 

A Of course, you only read part of the — 

Q All right, the sale of fresh frozen smoked meats, 
and then as the fourth item, which I assume is listed in 
order of importance, the manufacture and sale of frozen 
bread dough products? 









__ _ • . . 
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1 

A Riqlit, that of course is th.e arts that has 


•> 

some coniparabi 1 ity. 


.1 

Q And to whom -- do you know to whom the frozen 


4 

bread dough products are sold? 



A Ho, I don’t. W& have already established that 


»• 

-- you know what I know about these comparables by reading 


7 

the business thing. 


s 

The Manischewitz or Manischewitz, I have heard 


!i 

both pronunciations, or. page 39 — 


in 

A Um-huh. 


11 

I guess they use wheat and matzos, matzo meal. 


12 

1! 

farfel, cake meal, tarn tarn crackers, then we go to a 

little bit of different field, borscht, gsfilta fish, baby 


14 

foods, canned soups. Kosher sacremental wine, candies, 


13 

and so forth. You mean the making of matzos, which is 


n ; 

sold on the — trucked to the stores for retail sale. 


17 

that is the close relationship or the similarity with 


i* 

something that Modern Maid Food Products does? 


in 

A ”-H, it certainly is not a close relationship. 


20 

I haven't pretended that it is. hut, once again we have 


•21 

a similar raw material. Are we going to talk about 


• >•1 

Martha White Foods too? 


• j:i 

24 

Would you know how much the — though you may 

have it, I don't know how much the net income sales from 


23 

each phase of each activity of these companies I referred 
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. A Mo, I don't. 

•» 

0 Turning to your valuation on page 27, return on 

:] 

the net worth approach — 

4 

A Um-huh. 

') 

Q Assume t' e last earnings in balance sheet figures 

ti 

known are the close of a previous year, wouldn't a 

i 

perspective purchaser be obliged to use those figures? 

rt 

In other words you have on page 27, the 19G7 figures. 

;i 

and then you re far — 

10 

A Right. 

11 

Q On page 28 to 1968 figures, or using them as 

12 

a guide, now assume for the moment, you don't know, though 

1.1 

the testimony is that way in the Court, that there ware 

11 

no interim figures taker, off, that the audit is made onca 

r> 

a year, and tha 1968 figures are known sometime in 1969. 

1« 

And, you hava a prospective purchaser on August 21st, 

17 

1963, would he know any more than the figures of December 

IS 

31st, 1967? 

in 

A Mo, of course not. 

20 

Q Than, in making an appraisal wouldn't you more 

21 

or less have to usa those figures, if the figures after that 

• i-i 

date are not known? 

22 

A If you are following your assumption, yes, that's 

24 



right. 

•r 

Q Only on my assumption, fine. Mow, when one mak^s 





I 
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a purchase, do you only look at securities stock of a 
closely kaid conpany, or any security, does one only 
look at the last year's earnings, or do they look at the 
v-ar before and the. year before, you know at least three 
years’ earnings? 

.ell, certainly they would look at as many 
P r i° r year's earnings as they would have. 

Q All right. And, wouldn't they be concerned to 
see if in those three years the carings were flat or the 
earnings showed an increasing trend? 

A Yes, they would be. 

Q And, it would be reflected in the market price, 
certainly, as a growth situation or a flat situation? 

A Yes, that's right. 


Q Mr. MacMullan, on page 30 of your report you 
have a series of Stations, number and size of iotation, 
number of^dtations, and the cost of citations, which is 
how you arrived at an C percent discount for going 
public. .ay I asl: you where you obtained chese figures? 

A Yes, this was information that was made public 
by the Securities and exchange Commission. 

O For 19G3? 

A Mo, I believe in fact these are considerably 
before 1363, prior to 1960, it would have been available 
to someone in 1963, however. 










X . 


/ 
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' 

Q Well, are they 1967's? 


I 

A I'n really not sure, you know what ys ar this 


I :J 

relates to. 


4 

Q In other words this could relate to some year 



that has no bearing at all or. the cost of going public — 


1 '• 

A Well — 


| * 

Q Have you recognized that there is a — do you 


s 

recognize -- 


't j 

MR. GOLDHERG: Your Honor, that's — that's 


in 

three, questions in one. 


11 

THE COURT: Wait a minute. 


12 

MR. GELFAND: I think that ha answered the 


i:t 

other one. 


14 

(Fause.) 


15 

MR. GELFAND: I — may I — I thought that 


Hi 

the Court was doing some calculations, are you waiting for 


17 

me, I was waiting for you. Your Honor? 


1* 

THE COURT: Yes, no, I'm waiting for you, Mr. 


! I** 

•, e1fana• 


2" 

MR. GELFAND: Oh, I'm sorry. 


21 

THE COURT: I'm waiting for you, I was just 


• H 

doodling, that time. 


24 

MR. GELFAND: I'm sorry, Your Honor. There 


24 

was a question, and I heard wait a minute, and that’s it. 


25 

All right. 









i 


> 
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i 

P" Ml 

GUT. t Mi'' (Resuming) 


•> 

» 

<.^ing back to my questions, do you know what 


3 

year uusc figures of the SEC refer t ? 


4 

7v 

No, I am not sure what year they refer to. 


.') 

I am sure that they are prior to 1963. 


G 

Q 

Do you know, can you name any one company the 


7 

size of Modern Maid that went public in 1968 or 1969 at 


N 

a «. jst 

of 3 percent? 


:i 

A 

You mean other than Modern Maid Company? 


10 

Q 

Other than Modern Maid? 


li 

A 

No, I can't. 


12 

Q 

Now, in these costs, is this just the under- 


i:» 

writer' 

s cost? 


14 

A 

Yes, that's correct. 


15 

Q 

Wow, lst's see what other costs, are there usually 


10 

legal fees? 


17 

A 

Yeah, there are legal fees. 


18 

n 

Accounting fees, special accounting fees? 


10 

A 

Yes there are. The bulk of the costs, however 


20 

is the 

underwriting fee. 


21 

C 

^ 'M, sometimes underwriters in addition to their 


•>•» 

initial 

charge get warrants, or buy cheap stock? 


2-1 

A 

Sometimes. 


24 

Q 

Sometimes. So those are all additional costs? 


25 

A 

Yes, howaver you will note that — that the range 



's> 
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of costs that were available to me by this summary was 
C to percent, and I used the higher figure than th~ 

3 percent figure, maybe that offsets some of those 
additional costs that you are talking about. 

That gets us to another phase. Whan one goes 
public, when a company goes public, is every single 
share sold, or is there a registration of some shares 
and the remaining shares, and some shares remain re¬ 
stricted? 


167 


A It it depends on the offering, it can be 
done both ways, certainly. 

Q Wsll, every single share that the insiders 
hold is being marketed and sold out, aren't they in effect 
selling their company and withdrawing from it? 

A I don't — 

MR. GOLDBERG: Your Honor, is that a question 
or a conclusion? 

MR. GL’LFAIID: HO, with a raised voice, that's 

a question. 

BY MR. GELFAIJD: (Resuming) 

If every single share is registered and sold 
by the underwriter, aren't the insiders then selling their 
company? 

A They are selling their stock in the company. 


certainly. 
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0 Is that how you are appraising this, that Mr. 
Silverman was selling his interest in the company? 

A No, I'm not appraising it that way. 

Q All right, 1st. return to page 27, on page 27, 
you have an average for percentage of return of earnings 
to nst worth of 12.89 percent and you used 13.0 percent. 

A That's not correct. 

Q That's not correct? What is your average then? 

A You didn't say average, you said you had a return 
of i: .39 percent. 

Q I'm sorry — I’m sorry, an average return, I'm 

sorry 


A /as. 


Q An average return on the net worth of 12.89, percent 
which is rounded out — 

A Yes, I must point out that I also had a comuosite 
return of 13.77 percent. 

Q 3ut the 12.39 percent is the lower rate of return, 
so therefore 13 percent was taken, right. Let's — now in 
that 12.39 percent you have an extremely low one, 6.94 
percent, and one quits a bit above the others of 17.53 
percent, Martha White? 

A That's correct, yes. 

Q All right. Whs: e such a wide disparity exists, 
isn't it customary to eliminate the high and the low items? 
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A It is not custonarv, it can be done, it is an 
approach to things. 

Q May I refer you to page 29, did you in that case 
have an average without the high and the low, and you used 
that one? 

A Yes, I did. 

Q All right, let's go to page -- 50, you have an 
average of 31, and an average without the high and low 
of 24, and didn't you use the one close to the 24, of 
25 percent, which you said was the basis for your 25 
percent? 

A Yes, I did in that case, I think that ir. that 
case the high and the low are so far out of line, it is 
called for. 

Q Well, isn't 17.53 and 6.94 out of line, isn't 
the 6.94 certainly out of line with the others? 

A We are back on what, page 27? 

Q Page 27. 

(Pause.) 

A Yes, I feel that they are out of line, however 
I feel — you know that there is similar indication of 
percentage that's indicated by the composite and the 
average is my basis for using 13.0 percent. 

0 Well, wouldn't you have that effect if one of 
the companies was weighted in the use of the figures that 
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1<0 


1 

it was so much greater than in others, that one could 


»» 

tend to offset thr other? Isn't that actually what 


:) 

* 

happened here? That the weighting of Martha White because 


4 

of its size compensated for the extremely low figure on 


5 

Manischewitz Company, and therefore your composite was 


ti 

what you consider almost the same? Actually if you 


7 

eliminted the high and low, wouldn't you be closer to 


8 

the composite, if you are saying that you are using 


9 

the composite as a guide? 


11) 

MR. GOLDBERG: Your Honor, Mr. Galfand is in 


11 

a narrative form asking so many questions in one, and 


12 

it is just arguing with the witness as to the — 


i:» 

THE COURT: I think that most of what you are 


14 

saying, Mr. Calfand, could be very well taken care of 


15 

in your brief. 


Hi 

MR. GOLDBERG: It is purely argumentative, Your 


17 

Honor. It goes to the weight of the report. 


18 

BY MR. MELFAIID: (Resuming) 


;:i 

O Mr. — 


20 

THE COURT: I think that any witness called 


21 

upon -j this type of job, why he is pretty much entitled 



to use ’oroach that he wants to, and then tha reason¬ 


24 

ableness of his approach will be taken into consideration 


24 

in determining the weight to be given to his testimony. 


25 

BY MR .GELFAMD: (Resuming) 
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Q Ur. MacMullan, have you made any calculations 
of what the figures would be on paga 27 if you haa used 
the composite percentage return? 

A Uo, I haven't run through what those figures 
would be. 

Q You said that you used 13 because it was oretty 
close to the composite, would you consider us'r.g the 
composite a fair basis too? 

A !Jo, obviously I feel that the 13 percent is 
-- is my estimate of a reasonable rate of return based 
on the comparables, and that's why I used it. 

Q VJhy 13, in preference to 13.77? 

A Because we have both — we have two figures 
expressed here, 13.77 as a composite percentage return 
on net worth, and 12.39 as an average return — percentage 
return on net worth, I used something in between the two, 
and it was actually closer to the average than it was 
the composite. 

Q You did -- state that with respect ho two other 
averaging you took the figures without the high and without 
the low? 

A Yes, but neither of those did you have the 
opportunity to determine composite or average figures. 

0 I believe that we have composite figures on 


page 



1'2 
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a I beg your pardon, 1 -- made an error in that, 
o.: page ?t, you arc looking for, there is a composite 
expression of the price earnings ratio. 

0 Right. 

A Of 17.9. 

And, if w= were — all right, wo'11 pass on, 
leave it all for brief and calculation. On page 20, no 
page 2", I'm sorry, you have total value for each of 

your five selected companies, how did you determine these 
values? 

A They were determined by a simple multiplication 

of t.is value of their shares times tire total number of 
cominor, shares outstanding. 

Q And, is that listed on page — 

A 33. 

0 33? 

A Un-huh. 

Now, this average price that you have listed, 
that, s an average price of what? 

A That's an average price of the stock for the 

year. 

Q For the year? 

A Yes. 

Q You mean from January to December? 

A Uin-huh. 










* 
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144R 

1'3 


' - 

1 

Q And, that’s the fiqure that you take for 




August 31st — August 21sc to September 24th, or. market- 


■« 

:i 

able sacuritias? 


* 

4 

A I believe so, let ns just — mak 2 sura that’s 



;» 

what — I hava done here. Yes, that’s what I have dons 


■- 

ti 

because these — these stocks were only traded in a 



7 

limited manner, there is no way of determining the price 



S 

of the stock or. a given day, that far in the past, and 


- 


they are not listed even in our over the counter exchange 



111 

for example. 


— 

11 

Q Wall, let’s take Bridgeford Foods, do you know 



12 

what the range was for the vear? 



l:i 

A I don’t know, is it in the comparable section 



14 

of the report? 


, 

15 

Q It is on page 33, that Bridgeport Foods, one 


< 

lii 

of vour selected companies -- that is in the business of 



17 

selling processed meats and dalicratessan foods. Do you 



is 

know what its range was for the year? 



1!' 

A No, I don’t. T did know v'hen I made the calcu¬ 



JO 

lations, I don’t know now. 



21 

o 

w 

l 

l 




A Actually, Bridgeford Foods was offered, I think. 



24 

it went public on — or had a public offering or issuance 



24 

on December 19th, 1968, at 8 3/4 a shares, and that is the 



25 

figure that I used for that particular company. 


•- 







i 
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•-H' na y I as!: you to turn co page 41? How 
nauy Connor, shares wire there of Dridgeford roods on 
tlovs-nber 1st, 1963? Outstanding? 

A 600,101 shares. 

And, October 31st, 1969? 

704,301. 

2 Oidn't you determine that there was an offering 
of 190,009 shares, and that 4209 shares want to the 
e.iu^r,/ritcr, and that there was a public company owed 
curing the year, you didn't determine that? 

A I’m really not sure what your question is. 

T n ashing you when you too': these figures that 
i- .v.r . , T as a public offering in Decamber the 19th, 1969, 
cidn't you verify that that was only a public offering 
for 10°,990 shares? And, that the other 4290 shares was 
then given to the underwriter as part of his compensation? 

A Yss, I was aware of the size of the offering. 

It was 199,000 shares? 

’V Un-huh. 

Ar.d, there wera 690,000 shares previously out¬ 
standing? 

A Yes. 

And,you didn't go to check what the market 

price was of that stock during the year — even take an 


did on the others? 


average as you 
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A Well, in this car,? I thought that ws had 
something that war better than an av'rant k.id a price 
that it was actually sold for at or near the dates of -- 
ths as of dates of this report. 

Q December 10th, is near Auyust 21st, all right? 

A It is not r.sar Auyust 21st, it is ,uar Decent r 
though, which is another one of our dates. 

Q Auyust 21st is the date of the gift, pardon ms, 
did you know what dates the yifts were made? 


A Yes, I understood that there were several 
yift dates that ws are talk ng about hr re. 

0 What gift dates have ws got at issue in this 
proccedinq? 


A V/s have some in Auyust, and September. 

Q That’s right. Do you believe that list of 
publically traded stocks vary, the market price varies 
from Auyust to December? 

A Yes, certainly. 

Q How, if that figure instead of 3 3/4 was some 
other figure like 6 or 5 or ever. 4, that would change all 
of your ratios and everything else, wouldn't it? 

A If — if in December of 1061 they went public 
at a pries of 6 or 5 or 4, it would change my ratios, yes. 

0 Mo, I said if on August 21st, where the average 


for the year was 4 or 5 or 6, that 


'would change your whole 
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table and all your percentages, wouldn't it? 

A You misunderstand, I had an opportunity to 
use an average for the year for that company, and I 
chose not to do it because I felt that the 8 3/4 price 
as evidenced by its sale in December of 1968 was better 
than the average for the year, and that's — 

May I as): you why you thought it was better 
than t’-"? averaqe for the year? Why should a price -- 
even if th_ average for the year is correct, why didn't 
vou get the average for August, or the average for 
September? 

A Because I was unable to find for these companies, 
the small size that they w:r:, nrices — sal: prices 
as of the given date of this particular valuation problem. 

Q Are these over the counter traded securities? 

A They were not at the time, no. Martha White 
may have been, the others were not, they are traded — they 
are registered with banks and things like that, traded 
that way. 

0 Have you ever heard of the expression pink sheets? 

A Yes, I have. 

All right, aren't securities of a number of 
companies that — what should I say, that are not actively 
traded, aren't they listed in the pink sheets, bids — 

A Yes, let's put it this way, when I say that they 



7 
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are not traded over the counter, I nraat that they are not 
listed on the over the counter narket, and therefor;- ’• u 
can't find by reading — you know, the over the counter 
market — 

Q You can't pick up the Hew York Tim:s, end find 
it, — 

A Right, it is infrequently traded stock. 

0 But, aren't there still means of determining 

the w.-ice at which stock are being traded if they are 
not listed in the New York Times or the Ual1 street Journal 
as listed over the counter stocks? 

A Yes. 

0 Aren't there means of finding out 

A Yes, there certainly are. 

Q But, you didn't even do that in this case? 

A The more current that the stocks are, the more 
near you are talking to this date today, the easier it is 
to do. 

MR. r.ELFAMD: Your T Ionor, may we have the record 
held open so that I could show, present to the Court what 
Bridgcford roods was selling for, and show the effect on 
it in August and September? 

THE COURT: You mean on the pink sheets? 

MR. GELFAND: Or from the National Quotation — 

THE COURT: Because if you do -- 







All* 


Mac lullar. - cross 

, 178j 

MR. OEL^ANQ: Service. 

THE COURT: I think that, maybe v.'c. will have wo 
have evidence to show just how that pink sheat was made 
up, and how reliable it was too, Mr. Qslfand. 

M R . OELFAND: Well, what about fron tb.c 

Rational Quotation Service? There is a listing put 
out by the National — 

TI!E COURT: We’ve had case after case in this 

Court, Mr. Calfand, where at this ti w e a lot of these 
prices were made by people selling t> .ach other, and 
the Court would be inclined to agree with the witness that 
when he had a reliable publ:' - offering that was a lot 
better than tie pink sheet. Th- pin!: sheet nav have 
reflected some transactions in preparation for the 
public offering, I don't know. 

.MR. OSL^AIID: What about the fact that the 
public offering that sonatinas the narket is raised up 
just F or the public offering and then it sells down 
again? 

THE COURT: I say it may vary well have reflectec 

* 

some transactions. 

MR. CELFAND: All right, it works both ways. 

Your Honor. 

THE COURT: That's right. 

MR. CELFAND: Off the record, nay I tell Your 
Honor a brief story abo t this? Hold it off the record. 
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4 

olsasa. 


the: COURT: 


:. T d ha Vi only a few minutes lift 


on tha tape, we'll givs you another fiva minutes, how's 
that? 


I3Y MR. SELFAMD : (Resuming) 

On the other figures that you have, average 
price for the year, where did you get that information? 
It is not fro:.: the Hew York Times, the Wall Gtrast 
Journal ar.d they arc not active, that way, didn't you 
take them from the pink sheets? 

A I took them from Moody's, which gives you a 
list of — 


Q Where does Moody's get it from? 

A I don't know where he gets it from. 

In other /ords you just took Moody's figure 
without knowing whether it is right, wrong or otherwise? 

MR .GOLDBERG: Your Honor -- 

THE WITNESS: Yes. 

MR. GOLDBERG: That's purely argumentative, I 
would hone that Moody’s would print rather accurate infor¬ 
mation because so many people are relying on their invest¬ 
ment service. 


MR. GELFAUD: 
for it. Your Honor,than 
it but the pink she 


Out if there is no daily market 
Moody's have no place of getting 


sts, unless 


we call Moody' 


to show it. 




• lacMullan 


TOSS 


180 

DY HR. GELFAI1D: (Reruming) 

Q fir. Macftullan, would you say that the dividend 

* 

the company pays is a factor in the price earnings ratio? 

A In the price earnings ratio? 

0 Yes- what you call your P.E. ratio, market value 
compared to earnings? 

A I would say that it is a factor indirectly in 
that it is certainly something that someone who is buying 
the stock would consider. 

Q Do you know what dividends these — your selected 
companies paid in 1968? 

A Well, — when you gat into the area of 
dividends and the valuation of clos-lv held stock, it 
is. my feeling that the dividends are essentially a function 

of earnings and of net worth, and if you are going to 

consider them again, you are doubling up and considering 
something twice. 

0 On page 33, comparaole public enterprise 

approach, didn't you take into consideration earnings, 
net worth, and sales as three separate factors? 

A Yes, I did. 

Q All right. Nov?, when you compare each one 

to the market price, or total value, which is the narket 

price i.t.ws the number of shares outstanding, aren't you 
in effect giving consideration to th= fact that a stock 
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paying a dividend, may sell at somewhat mors than a stock 
not paying a dividend? 

THE COURT: I think that may be your conclusion, 
not the witness's. 

HR. OOLDBERG: Riqht. 

MR. GELFAND: No, I'm asking him if — 

THE COURT: Counsel, I mean take Eastman Kodak, 

or IBM, or -- these high multiples don't pay any dividends, 
do they, these rich fellows, — rich tax lawyers like to 
buy those? 

MR. GELFAND: These — these companies aren't 
Eastman Kodak, American Telephone, I'm not talking about 
that. Your Honor, but when 
3Y MR. GELFAND: (Resuming) 

Q Let ms as/: him, hasn't a dividend any effect on 
the price earnings ratio of a stock? 

A Uall, you asked me that question or.ee, and I 
said I feel that it has an indirect value, I'm not really 
sure how it would be measured, but — 

Q All right, then I asked you did you know what 
dividends your selected companies were paying in 19GH? 

A I k id that information available at one time, 

I don't know right now what it is, no. 

0 You didn't play any part in your determination 
of fair market value, though, did it? 
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A Ilo, it did not. 

O WoulJ you please — all right, on page 33, 
you have Sap's Food, with an average market price of 
B, and you have Spaulding Bakeries with an average price 
of 3 1/4. Is that correct? 

A Yes. 

Q All right. Now, would you turn to your financial 
statements on each one. Sap's Food, is or. page 42. 

THE COURT: I think that we are going to have 

tc recess at this point, and let t v e Repcrtor put a new 
tape in, so we'll recess until 11:30. 

T1IE CLERK: All rise, please. 

(’Thereupon, the hearing in the abov" was 
recessed at 11:20 as described abov~.) 

BY MR. C.ELFAT1D: (Resuming) 

o I had suggested, Mr. MacMullan, that you turn 

to page 42, which list the financial data with respect 

to Sap's Foods, Inc. Nov;, am I correct your figures 
show that tor the year ending May 31, 1 ° 6 7, this company 
earned '.40 a share and the next year 0.71 a share, and 
the year ending May 31, 1060, $.00 a share? 

A That's correct. 

Q And, this company did not pay any dividends? 

A That's correct. 

O How, if we turn to Spaulding Bakeries, you 










• iC.M”llan- cross 


183 


haVS U,s 3arni '“’ s two ysars bars, Spaulding Dakcris, 
sarnintfs arc $.81 ir. 1968, and $.77 in 1060 . In ofch , r 

words the same relative figures, but Spaulding Bakeries 
was paying a dividend, if my computation is correct of 
5.52 a share. In other words $218,Ono.oo on 420,900 
shares in 1963, and in I960. Is that correct? 


5.52. Bo, the lack of growth in Spaulding as 
compared to Sap's Food was compensated by the dividends 
chat Spaulding was paying and Sap's Food wasn't paying, 
if the market price is the same? 

A That's your conclusion. 

O Well, what do you think it is? 

A I think that that may be one of the factors 
that kept the price in the same area. 

As an appraiser, would you say that Sap's Food 
would be worth - the stock would bo worth no more even 
if it paid a dividend, it wouldn't be selling any higher? 

A As I have expressed before, the — the contri¬ 
butory element of value to - the - that the dividend 
plays is really difficult to measure, and I have regarded — 
I have considered dividends in this report, but I considered 
sarnings and net worth basically, once you consider them, 
you have in effect considered dividends. 


You are taking — if you were coasiderir 


»g earnings 



/ - 





» 
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to n-t worth only, I recognize that is a measure cf che 
'1 Lvrdsnds, is compensated for a little bit by tha fact 
that the dividends has reduced the net worth. But, you 
are also taking earnings to market price, and therefore — 

A Um-huh. 

And, therefore if a dividend lias any affect on 
market price, the fact chat one stock is paying a dividend 

MR. GOLDBERG: Your Honor, I object to this, this 

is purely argumentative, and should be'brought out on the 
brief. 

THE COURT: Objection sustained. 

MR GELFAND: All right. 

BY MR. GELFAND: (Resuming) 

Q Let us go to page 33. In this — on this 
schedule you have your first — wc'1, the third column 
fiom tn=, right, you list sarnin a percentage of total 

value, and the total value is the market price times the 
total number of shares outstanding, is that correct? 

A That’s correct. 

0 Now, doesn’t the earnings as a percentage of 
total value reflect whatever factors are present in deter¬ 
mining a market value? 

A I don’t think that I quite understand the 
question. 
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All right, Market va. s takas into consideration 
all of the factors that nay exist t u at determines the 
market price 01 the stock? 

A Yes, nd one of those is earnings, is that what 
you are saying? 

0ne of thcm is earnings, but when you take now, 

i 

a percentage of earnings to market value, and the market 
values takas into consideration all the factors, that 
determine the market price when you finally g 2t that 
percentage, as you have here 4.6C for Martha white, or 
3.77 for Manischawitz, aren't you taking into consideration 
all of the factors that have affected market price of 

which the sarninas figure is exp.esssd as a percentage 
of? 

^ 1 still don t understand the guestion. 

A’ right, let's try it again. Market — 

A Wall, don't just repeat it in the same way, 

because I don't think that I will ever understand it. 

The market price takes into consideration all 
the factors, sales, net worth, earnings, dividends, what¬ 
ever goes into growth factor, sponsorship, floating 
supply, v^atevcr factors go into determining market price 
are reflected in the total value, is that right? 

A Yes, that's right. 

All right. Mow, when you express earnings as 
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a percentage of that market price, you are getting a 
certain percentage that the earnings represent of — 

of the market price or the total value where the total 
value already has all of the factors that affect the price 
in it. 

A Well, maybe — maybe — maybe there is a 
misunderstanding as to what this percentage of total 
value really is, it is just step one in the mathematical 
step converting ultimately to a multiplier. 

Q All right, it is column, one, two, three, four, 
five, six — column six divided by column fiv„, earnings 
divided by total value. 

THE COURT: As the Court understands it, all 
it is is another way of expressing the price earnings 
ratio. 

UR. GELFAND: The price earnings ratio. 

TIIE COURT: That's all that it is. 

DY MR. GELFAMD: (Resuming) 

Q And, in your net worth, you have got a price 
net worth ratio, and in your sales percentage you have 
got a price over sales ratio. 

A Right. 

Q All right. Now, if we were to take your composite 
figures, of 5.57 percent, total composite data, 40.50 
percent and 170.92, and obtain the reciprocals, and divide 
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' tares, and multiply aach one tines the base figure, 
_o»rni..c >, n - _ '. orta, ar.d sal 3 s, we do come out wit'- 

44 million, do we not? 

A Yas, 44 million in total value? 

0 In total value. 

A Yes. 

All right. Then, I would like to know why 
since each one of these factors represents the ratios 
to the total value, including all the factors that 

oetcrni..- total -value, why did you go and weigh or.e more 

than the other? 

A Why did I weight earnings more than net worth 
and sales? 

0 That's right. 

A Because I felt that that's the most important 
factor in — 


1 


But your earnings are already expressed as a 
percentage of earnings valua, in other words all the 
factors that go into market value are in there, each 
one is exnressed as a percentage of the market value? 

A There is a definite lack of understanding on 


mv part on what point you are making now, 
follow this point. 

Q You weighted — 

TIIH COURT; Why don't we let the 


I reallv don't 


schedule sneak 
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for its-lf, Mr. Gslfand? 

MM. rnLr.MID: All right. 

THE COURT: The schedule shows what he has done. 

BY MR GELFAND: (REsuming) 

O Didn't any Question arise in vour mind in ycur 
method of appraisal when you start with companies in 
ouite different pursuits and your chart shows a variation 
of nor;' than 2 to 1 in the price earnings ratio, of 
approximately 5 to 1 ir. the price net worth ratio, and 
2 1/2 to 1 in the price sales ratio? Ir. other words you 
have for M artha White on net worth a 26 percent return 
on market value, and in Manischewitz where the market 
nrics doesn’t even eaual the net worth o r the corny.anv, 
doesn't anv question arise regarding either the type of 
company selected or the method being used? 

A Well, cf course I wished that they were closer 
together, I wished they all were in a very tight bracket, 
it would be verv nice. I think that we must realize that 
vs are using more than one factor, we are using three factor:; 
and if we consider that earnings, net worth and sales are 
some hind of contributory components of value, then we 
must realize that — that a company that has for examDls 
lower earnings but a very high net worth, that high net 
worth night offset to some degree the lower earnings — you 
know, that there is an interplav here, and vou can't genera- 
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1 i-- it ir. ths way that "ou just haw. 

Hut, that 1 n v/’-at I war. trying to g: 1 . when I asked 
you the Mrst question, but isn’t that interplay with 
respect to earnings already reflected whan you take a 
percentage of earnings to the market value and the market 
value has all the other factors already ir. it? Isn’t 
it — 


**? moTjnnnqq: Your Honor, the witness hasn’t 
answered the — 

*’R . MELEAHD: Ml right. 

TIIE COURT: Well, as the Court understands it, 

counsel, all counsel is saying is that the -- is that the 
mrice carr.ir.qs ratio reflects risk, financial condition, 
and like that, I think that he has qot in mind its current 
assets, and that undoubtedly is going to be reflected in 
the price, Martha Uhite presumably has not a lot more 
seasoning, more established company, larger volume, and veu 
expect nrobablv a much nor.-, secure sales \olume too for 
that natter. That’s going -- everything is going tc be 
reflected in the nrice earnings ratio, T would think. 

BY MR. Oel^AIID: (Resuming) 

Q Mr. MacMullan, doesn't this chart consider v;'-at 
the different activities that tha companies are in, isn’t 
it really like taking pears, apples, bananas, pineapple, 
making a fruit salal, and comparing it to the one ingredient. 
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apoles, !>icausj ther.: is a single underlined thir.q, its 

f y , , : 4. 

• i Ul 1. • 

* 

Well, I think that I have really expressed my- 
as to what I Teel, how valid the comparab1as nr-, you 
ov '' several tines. And, it is -just another way of asking 
me the sane nuestion. 


Well, are vou saying it doesn't or it does in 

answer to ny question? 

A Well, repeat vour question — 

MM. 0ELI 7 AND: Rlaasa read it hack. 

('.'hereupon, the reporter played back the portion 

requested.) 


j. iC COURT: Let’s answer the question in the 
affirmative, and get along here. 

MP. GELFAMD: All right. 

THE COURT: I think Mr. Oelfand, that that’s 

way the Court cane back to the basic proposition that if 
”ou want to v ou want to get into the ultimate of the 

valuation study hers, there are so many factors that are 
missing that the Court would be inclined to — to entertain 
a motion that we strike all ,f them frankly. I think that 
the — you don’t do everything in every casa. You could 
carry this company back a lot farther, I think, the longer 
the history the more — the more reliable might be the 
proiections. I think that you would have to tie it in with 
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economic indices, ar.d somebody would have to project the 
future, and there so many things if you are going to use 
that type of approach, that you stop somewhere and accept 
the results subject to the qualifications, that if you 
wanted to use that Kcor.omatric Model up at Harvard, and 
spend 5100,000.on, you might come up with another answer, 
but I'm not so sure that they would be any closer to being 
right than somebody else, they just over argue with what 
they do. 

MR. rtUSOTT: Your Honor, — 

THE COURT: It's a sliderule game, when vou 
get right down to it. 

MR. ’tUfORP : Your Honor, r.iav T just make o:r 

or two comments? 


THE COURT: Yes. 


& 

MR .MUPOPF: At the risk of -opposing my ignorance, 
I can't hold a candle either to tha Court or Mr. Celfand 
when it comes to statistics or anything of that nature, and 
it therefore seems to ma that the thing that has most 
validity in these situations is the marketing concept, what 
something would actually sell for in the pragmatic scheme of 


life, and — 


THE COURT: That's — that's why I like the 
Ladenburg, Thaln report. 


MR. MtJPOFF: And 






A242 

?1an‘i Har. - cross 1»j»> 

T!!i: COMRT: That's closer to reality in the 
marketplace. 

MT MUSOPP: Except, Your Honor, that the 
whole situation changed bv 10f>0. it would seen to na, 
that i f I owned a company. Your Honor, and I’m no whiz 
as a readily admit whan it cones to financa, but if I 
owned a company such as Mr. Jack Silverman owned, and I 
had an opportunity to unload r.on-votir.q shares and retain 
complete on -ol of nr' conpanv, it would seen to me that 
T would iunr at the chance of selling it at 2 to ?5.oo 
a share, because what am I doing, I'n getting — it is 
hotter hen coins public. I'n still the sols manager of 
the ass-ts. T'n retaining control, T don't have to 
answer to anr'bodv. T don't have to get involved with the 
SEC, and it seems to me that pragmaticallv, if someone -- 
if — like some investment banker came to ms ar.d said in 
your recapitalization, you hav<- got so nanv thousands of 
shares o r non-voting — stock -- 

T!!P COTJPT: You can put that in your brief, but 
let n« iust point out one thing, you are talking about — 
vov> ar" talking about,probablv about whs*- his annual salarv 
v/as. There would be no point in selling what amounted to 
40 percent o f the underlying interest in the company for 
a vear's salary, would there? 

MR. It doesn't work out that way. Your 
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Honor, .Mr. Silverman still had $1,370 
01,370 , oa worth pre f erred stock 
a $5.00 dividend. 

THH COURT: V e can all work these figures out, 
but I say — 

MR. c.nLFA-JD: You still — 

TIIH COURT: Let's keep our selvas on — on the 
question that we have before us r.ov, ami that is *lr. 

Oelfar.d's cross examination of which I think he is 
doing quite effectivelv, and it goes to the questio.. as 
to how much weight — what was the depth of the investi¬ 
gation let us say upon which this aporaisal was based. 

The witness frankly testified that he took 
Moody's and he flipped through Moody's and he picl.au what 
he thought was probably about as close a fruit to the 
apple as he could get, and he threw hen all in the pot, 
and then he exercised his judgment, ar.d he comes out with 
a fiqure. And, I think that one of the Petitioner's witness 
with a fev' variations followed the same approach, because 
when the — when the American Appraisal figure witness got 
down to discounting, he didn't say why he discounted this 
one more or less than others, he had a range there, and 
he reaches out of the wild blue, and he pulls out a figure, 
and he says, I discount it this much. 

Hut, I mean, all of that go^s to the exercise of 


— let's see, 
that was paying him 


\ 




4 
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] judgment on the part of the witness now. We really 
have to accept all of these within those limitations. 

MR. MUSOFF: Wall, that's why, Your Honor, I 
t am confused about why the marketing concept is not the 

more valid one — 

. 'Miz COURT: Well, unfortunately we don't have 

. 

the marketing concept before us, we didn't bring in 
- Ladenbum . a!n to tell us what the’ — how they would 
have marketed 170,000 shares, or whatever it was of this 
stock, or whatever. 

MR. GEL^AUD: As non-votir.q stock. 

Till: COURT: I know, I say that we didn't bring 

them in. 

MR 1 TLFAHD: Why is Ladanburg any more competent 
than Mr. Cannor or Mr. ''Jit? 

MR. GOLDBERG: Your Honor, I — 

THE COURT: Because I think that we would all 
assume that vou try the market where you can get the most 
first. 

MR GOLDBERG: Your Honor, I think that Mr. 

Wit testified that he too’: purely the marketing -- the 
seller's - he buyer's — he would advise the buyer — 

THL COURT: I say I — 

MR. GOLDBERG: Ha wouldn't even consider what 

the seller would go for. 


It 

t:> 

H, 

i: 

!■" 

•J! 

•J.l 
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THE COURT: That's right. 

HR . GOLDBERG: And, I think that hers wc arc 

* 

talking — I think in these cases involving closely 
held corporations, there is nothing that is really 
comparable, the only thing that we have is the multiple 
of what the discount is, anv other thing else — 

THE COURT: It's a vary -- it's a vary difficult 

problem. 

HR MUSOFF: That's right, Your Honor, but 

back -- 

THE COURT: I think frankly if somebody had 
started with the — with the price at which it went 
public, ar.d worked back from there, it probably would have 
beer, a little bit more scientific than any approach I 
have heard so far, because there you have a point of 
reference to — to go from. But, here you are starting 
from a platform, that may or may not be right. 

MR MUSOFO; i understand that. Your Honor, but 
in 1 Ofi", things were different. The testimony of Mr. 
Silverman is that ha at no tine at that point aver thought 
of going public. lie wanted to manage that company the 
way he did when he was 2G years old -- 

THE COURT: Well, when — the last —the --the 

last gifts were made, when counsel? 

MR .MUGOFF: September. 
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THE COURT: September of I960, andf-'whca did the 


stock go public? 

MR. CELFAND: October of 1960. 

TIIF COURT: October of 1060. He had to have a 
change of mind fairly soon after that in order to qo through 
the notions that '’cu have to go through in order to go 
public, you don't do that in 30 days -- 

MR. c.j’LFAMD: I'm sorry for interrupting Your 
Honor, Ur. Silvernan made his gift in August, so it is 
full,, i* months Inter v:her. V ~.y vr»:;i public, but th" 
record is clear from the evidence that we presented that 
the first contact with Lader.burg was in March. In other 
words, and t’.iat was an incidence of needing funds that 
brought it up. 


MR. MUSOFF: And, that was a result of his son 
Lrinair.g this idea to his mind. At that time, if you will 
recall, Your Honor, his testimonv was that he intended to 
finance any expansion, not even by going to the banks, but 
Lo do this through internal financing, whica is indicative 
of the operation of his mind. He started that business when 
he was 26 years of age, and he wanted to keep this his own 
business. 


And, I think that this is the way that we have 
to look at. it in 1960, and that's why I say, and maybe I'm 
taking a very simplistic approach, but it seems to me that 
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someone with this bent of mind would have jumped at the 
opportunity to unload non-voting stock to peonle that ha 
would never have to answer to at something between $2.00 
and $ 5.00 a share. 

MR. GELFA1ID: And, he still has — 

THE COURT: V7e can't put ourselves in Mr. 
Silverman's mind as of this time, but I might say vary 
frankly, that I would believe that ha would have sold that 
stock at that, price at that time, and I third: that he would 
have been out of his mind to have done so, because ho would 
have gained absolutely nothing, and he might have picked up 
a nuisance as one of chs witnesses testified to. I mean, 

I think that, that is just a totally unrealistic assumption 
to make. And, the answer is, ar.d there is nothing wrong 
with that, but Mr. Silverman would not have parted with 
the stock in 1063, except in the form of a gift. I don't 
think that we can ignore that. 

MR. GOLDBERG: I think, that in view of the 
fact that less than that, it war. a matter of about 9 
months — 

THE COURT: But this is all good in the briefs, 
counsel, it will qive you a good opportunity to writs it 
in your briefs. 

MR. GELFAND: All right. Your Honor, some of this 
goes to briefs, but I can't help — pass one comment upon 
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the Court's remark about taking the market price and 
working backwards. That method was specificallv rejected, 
in no uncertain terms by Judge Tannenwald in the case 
of Morris Messing — 

THE COURT: Well, — 

MR. GELFAND: That’s TC, 502. He said that 
there is no basis for taking such a thing. ‘It is a 
different picture, it is a different horse of another 
color. Vou are dealing with two different things. 

T!!E COURT: ''Jell, I -- I would be inclined to 

say — 

UR. GELFAND: The Court may differ — with 

Judge Tannenwald — 

THE COURT: You have to limit each — each case 
to what was presented. I — I can tell you that 1 can 
go back a lot farther than that to 1030,and I can tell you 
that R. Q. Mellons Estate was valued in precisely that 
manner, counsel. So, I mean it just depends upon how much 
money you want to spend ar.d how far you have got to go. 

I think that if you are going to tak=. that, vou 
are going to hav<= to show — cover the differences that 
occurred both in economic conditions, and in the -- in the 
attitudes of purchasers, and in other words you just can't 
pick one and say we subtract the increase in net worth in 
the interim, or something like that, it has to be done on 
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109 


1 

a — on a very expert basis, and v/hea you get all through, 


*> 

it is probably still a sliderule — 


:t 

MR. GELFAND: That's true, Your Honor. 


4 

THE COURT: I used to go around during the 



Service, in a Captain's uniform renegotiating these companies 

t 

i, 

I mean it was absurb, when you got through, you got in the 


i 

back room, and you took out your sliderula, that is about 


M 

all you could do, you couldn't in the space of a few visits 


ji 

evaluate why one company should make X percent and another 


10 

one another, it was an insuperable task. Well, we have 


11 

pretty much the sane type of job here. 


12 

BY MR. CELFAND: (Resuming) 


11 

n Mr. MacMullan, nay I proceed with the cross 


14 

examination, Your Honor? 


ir» 

THE COURT: Yes, sir. 


Hi 

BY MR. CELFAMD: (Resuming) 


17 

Q Mr. MacMullan, beginning with page 44, you 


IS 

listed a few court cases, did you select thes e as being 


10 

representative of what you thought should be borne in 


20 

mind? 


21 

A T selected those as the only ones that I found 



that — that relate to discounts from fair market value 


22 

for minority interests. These are all from a particular 


24 

text book, McCarthy and Ilealy. 


25 

G Did they guide you in any way? 



n 
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A 'Jo, thesa did r.ot guide na. 

O Than, why did you list thesa? * 

A I listed than for interest sake, really, they 

do relate to the — they sort of substantiate the reason- 
ability of the discounts that I took, I mean the discounts 
are within this framework. 

Q Have you read these decisions? 

A has, I have read them. 

Q Hay I refer you to your Inga Bardahl on page 

49? 

A Surely. 

Q In that case, didn't the Government's own 
expert discount 2 0 percent for thr. cost of floating 
the stock issue to the public, which the Court found to 
be acceptable? 

A Yes, that is true. 

0 And, didn't — you didn't consider that any 
thought should be giver, to that figure? 

A Well, I have already testified that I was not 
guided by the percentages in this case, neither the percentage 
discount for the lack of marketability -- 

0. Ho, I'm just talking about — 

A I — 

Q I'm sorry, I didn't mean to interrupt. 

A Ilo, I did not consider these percentages listed 







y 
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aoi 


in the Court casss as anythiaq other than interesting 
evidence to substantiate that our total discounts were 

not unreasonable. 

Q No, I meant the cost of qoing public, the 
financing costs of going public? 

A ’.That was your question? 

Q Well, I said in this case, the Government's 
expert, and the Court found, or accepted that the 
discount for the cost of floating a stock issue to be 
20 percent just for that factor, ily question was, vou 
didn't consider this determination at all in applying 
what discounts should be used for going public in the 
case of Modern Maid Food Products, Inc? 

A No, I didn't. I would really have to question 
that 20 percent, I don't know where it came from. 

Q I would like to turn to page 50, will you kindly 
explain how vou arrived at the average of 31 percent — for 
the minority interest discount — indicated discount? 

A I believe that it is an average of the figures 
— percentage figures in the far right hand column. 

Q Would you mind adding them up and dividing through^ 

A Sure. 

(Pause.) 

A Well, I see that they average 40 percent. 

Q And, what is the average without the high and 


\ ) 
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the low? 

(Pause.) 

A I — I preliminarily get 36 percent. 

Q Before we get too startled v;ith that discrepancy, 

let me turn your attention to the second item? 

A All right. 

Q LTV Electrosystems acquired Momcor, Inc? 

A Correct. 

Q And, as I understand it, they acquired the first 
33 percent at a cost of $43,500.00 for one percent, and 
they acquired the next 67 percent at a cost of $ 88 , 100 . 00 , 

may I suggest that the 97 percent is erroneous? 

MR .GOLDBERG: What line is that? 

MR. HELFAND: Line 2. 

DY MR. CELPAIID: (Resuming) 

0 In other words, isn't the discount — what has 
happened here is, I believe that the party who computed this 
took the $43,000.00 and took 43 on 45, instead of the 
discount being 43 on 33. 

A I guess that's what happened, I don't know. 

Q All right. 

A And, the 97 percent is overstated there. 

0 Well, anyway, accept my statement that that figure 
should be 52 percent, and the fourth item should be 50 


percent. 


* 




t 


p 
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1 

A tlm-huh. 


2 

0 And, the corrected averager of P.M meres..t, and 


3 

the average without the high and the low is also 23 percent. 


4 

Now, I would like to go over the schedule with 


5 

you. APO Corporation acquired U. C. Consumer Products, 


It 

is that correct, is that what this is referring to? 


7 

A Yes. 


8 

0 And, LTV acquired Memcor and down the line the 


<1 

first conpar.y acquired the second company, is that correct? 


10 

A Right. 


11 

0 All right. The companies that were acquired. 


12 

thev are all either listed on the New York Stoch Exchange, 


14 

or thav were on the American Exchange, cr they have a;. 


14 

actively publically traded nsr1"h, isn't ’hef correct? 


15 

A That's right. 


10 

Q All right. Arc you — is there any reason why 


17 

you chose these companies, I mean certainly the acquisition 


18 

by U. S. Smelting of Mueller ^rass isn't similar is it? 


!!• 

f 

A Isn't similar to ’-’hat? 


20 

r> Oh, to the question of determining a minority 


21 

interest for — or a minority interest i-. Modern Maid 



Eood Products, Inc? 


24 

A I don't think that the question of comparabilities 


24 

is at issue here, I'm not saying that these are ci -^arable 


25 

in any wav to the subject company -- 





-v/ _ ^ , , -1 £ 

» . ,«* JwjgSL *v* 


1 
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o Arc the.sa the or.lv acquisitions that you could 
ii-J for the year? ov r the years, ir. fact it is net 
even the year 1968, is it? 

A No, it is prior to 1968, it is information that 
would have been available to you in 1968. 

Q wall, we are making an analysis roday, don't 
you think that it would havs beer. advisable to sea what 
took plac- in 1968? I mean today w; have the figures for 
i?r,o. 


A Oh, ycu do have the figures for 1°63? 

Q Don't you think that in 197 3 or 1974, v.’S would 

have the figures for 1968? 

A I' unable to note any historical — you know, 
correlation or change due to time in these particular cwo 
step acquisitions, I don't think that 

q Well, if you wars going to say no difference 
in time, take APO and U. S. Consumer Products, there there 
is a discount of 22 percent, and in Llectro Systems which 
— well, let's get one in 1963, Penzoil, the interest — the 
was an interest acquired in I960, a later Jane, that is 
about the only or.c that runs into 1962, v.-e have a 50 percent 
discount. It says 98, but it should be 50. 

A Yes, and you also have many of them in 1965 tnat 


are quite different too. 
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1 

A I really don't think that you can make any 

•i 

correlation between thr-. dates — 

3 

Q All right, let's take any one of • .'.ese. Well, 

4 

lot’s take sons generalities. You did say that these 

5 

securities ware publically traded securities or. the — 

li 

listed on the exchanges, which were acquired by other 

7 

large companies? 

8 

A night. 

1) 

Aii right. Were these acuuisitior.s for cash 

10 

or stock do you know, in other words when you used these 

11 

values, this is a value of stock or in cash? 

1 

A I don't recall, I made the study quite awhile 

13 

ago. 

14 

® All right. When large blocks of publically 

15 

traded securities are acquired, is it or is it not usual 

10 

that thev have some relation to the market price at the 

17 

time? 

18 

A Yes, it certainly is. 

10 

Q All right. If the purchase and sale of a 

•_’o 

large block is crossed by one or two houses, do you know 

•-*1 

what I mean by a cross sale? Mo — it is pretty close to 

33 

the market price, is that right? 

33 

A Yes, that's right. 

34 

Q All right. But if some company is anxious to 

35 

acquire ar. interest, it sometimes solicits tenders, and 
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then the market bid pries can be quite a bit above th*i 
nark*t price, I mean art you familiar with what has 
taken place at all in the last year. Grand Union's 
acquisition by another company, Air Reduction's acquisition 
of sic-k by Dritich Oxygen Corporation, or any trans¬ 
action — 

MR. GOLDBERG: Your Honor, I don't know where thio 
is gcttir.n. I have a feeling though that this schedule 
that Mr. Gclfnnd is referring to is merely historical 
data. 

THE COURT: Wall, — 

MR .GELFAUD: Your Honor, T can definite show, 
this goes to the heart — he said he based his 2 r > percent 
discount on this schedule. 

THE COURT: 1 think I — I would like to be 
brutally frank at this point, and that is that the problem 
that Mr. Gelfand brings out with respect to the comparisons 
in this witness's report, I find the same problem exists 
with respect to the American Appraisal reports, so where 
does that leave us? That leaves us with two witnesses who 
said that they wouldn't have paid more than 56.00 or $2.00 
a share. But, I'm r.oc sure that that is sufficient proof 
of anything. They weren't the only buyers at this tine, 
and they certainly didn't have any examples to where they 
had bought any stock, on that kind of a pricing, and maybe 







t: 
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that's all th*y would hav? paid, hut there i nl»*n' t have 
been aiF' s'll^rs at t^at price. Fo, T tMnk tha*- w- ar® 
left with the -- I think that counsel for th® respondent 
said that he no lonqer is holding out for th? $4B.0h 
in th° notice o F deficiency, so w® don't ®v?r. V, av~ * w e 
presunntion to fall back or:. 

I think that the Court will just have to take 
out my old sliderul®, what I used as a rene^otiator -- 
MR. MUSOFF: If Your Honor, please, w: 3till 
have Mr. Cannon in the Courtroom, and in rebuttal w: can 
put him on, and he can detail transactions that he was 
actually involved in durinq the year 10^h? 

T11F COURT: I know, but counsel v/a ar_ going ».o 

run in'.o precisely the sam. pioblem, in tha ! you ar . going 
to be comparing apples and oranges, and — so that for 
every example that Mr. Car.r.on can give, I can probably 
qive you an example of the peripheral computer field at 
this tin®, where the prices were absolutely incredible, 
see. Go, I mean it is just — 

MR. G11LFA1I0 1 But crumbs - - 

TI1F COURT: He wasn't — I'm sure that Mr. Cannon 
in l°f>9 wasn't interested in buying into th-; flour business 
at any price. 

MR. MUGOFF: Well, ~ 

THU COURT: Or 19C8. 


/ 
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IR. MUSOFF: Mr. Car.r.on was in the business 
of mahimj money, Your Honor. 

THE COURT: That's right. 

.MR. .MUSOFF: With his investments -- 

THE COURT: .uni, that's why ha wasn't -- he 
i.. smilin'/;, and I think that he agrees. 

MR. MUSOFF: Do you think Your Honor, that a 
tan . . te recess at this pcint — 

THE COURT: Wall, — 

MR. MUSOFF: May we adjourn to chambers might 

be a better 

THE COURT: Yes, well, I was going to suggest 
to you that i ' _he parties want, since we have, a record 
here, it . -arties so desire the Court will entertain 
a motion to -- to join t ! a — the case that is apparently 
pendin’ i . r t’.n-. subsequent year, and — and we can have 
such trim hearing as may be desired on that on the 
Ju;n calendar, but I just offer that as a suggestion. It 
just nt- to his that it is going to be a lot easier if 
o: _ Jut. -a lias both cases, because you have got all of the 
facts hers. 

MR. GELFAUD: Well, Your Honor, I am not prepared 
to go with that case or. the June calendar, we have just 

too many things -- 

THE COURT: »sll, maybe I'll have this — 
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ilR. GELFAND: That's why I wanted the continuation 


in — 


THE COURT: Maybe I'll have tiie September 
one, Mr. Gelfand, — let's — well, we'll recess for 
a minute and qo into chambers here and talk t..is over. 

TIIE CLERIC: Rise please. 

(Whereupon, the hearing in the above was recessed 
at 12:15 as described above.) 

3Y MR. GELFAND: (Resuming) 

O I — Mr. MacMullar., I Lslieve that the last 
question that I asked that is if some company is anxious 
to acquire an interest, does it usually solicit tenders 
somewhat or even substantially above the market? 

A I don't recall that being the last question, 

I answered affirmatively. 

q You answered that affirmatively, all right, I n 
sorry, all right. And, after the purchsa, the stock 
usually recedes to its previous trading range, is that 
right? In other words when someone makes a bid for sop. . 


shares 


Um-huh. 


Q Usually bids above the market, acquires it 

MR. GOLDDERG: Your Honor, these are all generali¬ 


ties. 


MR .GELFAND: No, I'm asking him a question 
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Tiir. COURT: <o, maybe his going to test the 

witness's .-rualificalions. 

BY MR. OELFA'ID: (Resuming) 

o Does it then recede to the previous trading 


range? 


tot all the time, I would say frequently that 


does happen. 

-re -- 


I think that if there were any 
predict ' il i-g- in the market, Ur. Gslfaad, you and I — 
you and I wouldn't be here on this awful day — 

UR .OnLFAHD: I wouldn't bo here. 

Tun COURT: U 7 e'd be soxvaplace else. 

BY M r. B: (Resuming) 

o All right, let’s turn, to Per.zoil's acquisition 
of Ur.ii . - iired 42 percent in December, 1DG5, 

at a cost of '9,370,000.00 per one percent, is that right? 

a niqh t - • 

A..3, in January of 1060 , it acquired the — 
it aceuir' ’ he remaining 90 percent for $613,000,000. oo 
’’hick, -m $10,^60.00 per or.c percent, is that right? 

A v.'-.ll, the remaining 53 percent. 

0 V.' ell, the remaining 53, I'm sorry. It looks like 

°3, the remaining 5 3 percent. Nov;, that is two years, one 
month, or two years, two months later, isn t cb— pric. 
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that is [>aid in 10 — two years apart dependent upon the 

market conditions at that tin.? 

A Yes, it is. You have to remember that this 
— that this particular transaction was one of the ones 
excluded through the use of throwing out the high and the 
low. 

Q wall, except that when we correct it, it is 

no longer the high. 


A Okay. 

0 And, the figure in December, 1961 was dependent 

upon the market price at that time? 

A well, it would certainly be a close relationship 


to it. 

O A close relationship to it. lo, the variation 
in percentages that you have here, are really determined 
to a great extent by the market price of the stocks at 
the different times they are bought, isn't that correct? 

A That's partially correct, but remember that 
some of these two step acquisitions occurred fairly close 


together. 

0 well, I am asking you about the Penzoil, which 
is given in your general averages, giving you 1/6th 
weight, because you are eliminating the high and the low 
A Um-huh. 

Q And, in — ah — let's see, Philadelphia 
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Reading's acquisition of Lons Star, there is a gap of 
eight months and the market does vary in eight months' 
time on publically traded stock. 

Nov;, suppose somebody acquires a 92 percent 
interest when the stock is selling ac ^0,and finally buys 
the other 8 percent interest when the market is 6o, so 
that wa have a minority — more paid for a minority 
interest than we did have for the majority interest, would 


you then say that a minority interest obtains a premium? 

A No, I don't think — that you — you are making 
that conclusion, I — 

Q No, — no, ehis is based on the market values — 


A Right. 

Q I said supposing the market value had been such 
that at the time the minority interest is bought, the 
market price is much higher? 

A Right. 

Q Vis would then have a situation where the minority 
interests commanded a premium, isn't that correct? 

A No, that is not correct. The minority interests 

didn't command a premium. 

Q The market pries — 

A The market price changed. 

Q Fine, well, to what extent have you given con¬ 
sideration to ths market price fluctuations in the 




n 
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determination of what discount is baing allowed -- is 
really being paid for a minority interest? 

A I haven't in this — in this schedule I haven't 
made an attempt to adjust for that. 

Q But your 25 percent was based upon that 
schedule? 

A Yss, it is, it is an attempt frankly to — to 
come up with some basis for — for what a discount in 
minority interests might be, or to in the past I have seen 
people say that it is my opinion that it is this or that 
it is that, so this is an attempt to ^ve a reason for 
an opinion. 

0 I believe, Mr. MacMullan, that to a certain 
extent you equated non-voting shares with the minority 
interest? 

A Well, I realized that the subject stock is a 
minority interest, yes. 

Q And, that the stock is non-voting, are you saying 
that from your experience non-voting stock only sells at 
5 percent lass than voting stock? 

A No, ir. fact, I used a 16 2/3rds percent discount. 

Q Wall, it is 16 2/3rds percent of the — it is not 

16 2/3rds percent of the market price, it is 16 2/3rds 
percent — oh, it is $5.00 a share — 


A Right. 
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Q Of a:i original price of $40.00 — 

A No, we were at $ 30 . 00 at that point. 

Q So you are saying that of non-voting stock 
you could get 5, 6 as much for non-voting stock as 
for voting stock in your opinion? 

A Mo, that's not a completely accurate state¬ 
ment. 



Well, what then does your 16 ?/3rds discount 


A More — more specifically that's my estimate 
of the difference in value between a minority number 
of shares in voting stock, ar.d a minority number of 
shares in non-voting stock. And, it nay sosn like a 
fir.d£distinction -- 

THE COURT: Let — let's see if we — let's 

see if v;e can't eliminate this schedule all together, 
because — let's take TJ. 5 . Smiting, and Nu-’ller Brass, 
would vou agree that the situation as between U. S. Smalting 
and Mueller Brass would be something like General Foods 
buying Modern Maid? 

THE WITNESS: Yes, I would, Yaur Honor. 

TIIE COURT: In other words Mueller Brass used 

the raw materials that — chat U. S. Smelting produced. 

But, don't you have a situation where II. S. Smelting had 

already bought 02 percent so M- a <- :• • 

so what iu rs not like — 


'2 




A265 

16-36 


IlacMullan - cross 



1 

if U. F. Smelting was just going out and buying 1C percent 



«> 

aiona. Isn’t that right? 

* 



3 

J1R. GELFAND: Yes, that gives him 100 percent. 



4 

THE COURT: So, that whether they would pay more 



5 

or less for 1C percent after they had obtained 02 percent 



ti 

is the real question. In other words, you really can’t 



7 

in the opinion of the Court, make any analogy between 



s 

this type of situation, and the situation where if U. S. 



!i 

Smelting were just go out and fcuv a minority interest in 



10 

Mueller Grass, what they might pay, nobody knows. 



11 

But, here you are just buying out minority 



12 

i 

stockholders, in a subsidiary, in which you already own 


1 

13 

the statutory requirement for consolidation. So, that 



14 

-- ah -- in other words, if — if Quaker Oats had already 



15 

bought f!2 percent of Modern Maid, then presumably this 



Hi 

would be pertinent to show that they wouldn't pay as much 



17 

as they paid for the 82 percent, but they would be willing 


| 

IS 

to buy it at some discounted figure, isn't that right? 


I 

1!» 

Isn't that all that proves? 



L’l) 

TIIE WITNESS: I don't know. As I said, Your 



21 

Honor, I was attempting to find some basis for what — 




TIIE COURT: I — I — I understand that, the 



23 

question raised is, is whether or not there is sufficient 



24 

analogy in that type of situation that it would have any 



25 

meaning. And, I selected that one because I think that you 
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1 

can probably at least draw a closer analoqy than you can 


2 

with respect to the others. 


a 

BY MR. OELFAND: (Resuming) 


4 

Q Mr. MacMullan, if you • were asked to appraiss 


5 

and determine the fair market value of an orange orchard. 

• 

li 

how would you determine that? 


7 

MR. GOLDBERG: Your Honor, I don’t think that 


8 

that has any relevancy here. 


<i 

THE COURT: The objection is sustained. I 


10 

1 ish you wouldn't remind ms of it, the orange orchard 


11 

business at this time. 


12 

MR. 0ELF AND : I like oranges. Your Honor. 


la 

BY MR . GELFAIJD: (Resuming) 


14 

Q Mr. MacMullan, I would just like to call your 


15 

attention to certain relationships and than ask you a 


l<» 

question about it. The shares subject to gift represent 


17 

-- that is the shares qiven by Mr. Jack Silverman, and Mr. 


18 

Seymour Silverman, represent 70 percent of the total common 


1!> 

stock. Though no one gift was more than 22 1/2 percent of 


•JO 

the outstanding common stock. 


21 

To sell it as non-voting stock. Jack Silverman 



still kept, mora than 50 percent control, he had more than 


ja 

50 percent of the A stock. 


24 

To value it as a minority interest in voting 


25 

stock, Mr. Silverman's interest would drop Lo only 11.38 




x 


% 


HacMulla - cross 


9 I 7 


percent, of the total comnon stock, a totally difterent 

asset as far as the meaninq to him. 

In making one's appraisal, mustn't one actually 
appraise what is being transferred as the gift that keeps 

the same inherent character? 

A I don’t think that I ma going to flouder around 

and try to answer that question, I don't really know how 
to understand it. 

Q Let me try again. Did you understand the 
first oart? 

A I understand your setting up of it, I don t 

understand the question itself. 

0 All right. VJhen you make an appraisal of what 
something would be based on going public and then working 
backwards, aren't you in effect making an appraisal that 
takes away from Mr. Silverman his control of the company, 
in other words he has more than SO percent control when he 
makes a gift of non-voting stock, but when you take it 
well, it is public, and now I'm going to discount it back, 
you are giving him only 11.33 percent of the control of 
the company, aren't ycu really appraising th.-n -wo di fcr...it 

things? 

MR. MOLDDERS: Your Honor, I believe that the 

American Appraisal Company discounted the total value of 
the company for going public also, first before they applied 



n 
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1 

«-h" discount, which is kh® same — vou know, this is — 


2 

MR. CELFAUD: I don' t necessarily agree that 


:< 

that is a fair value, I think that that is too high, 


4 

Your Honor. 


:> 

Tin: COURT: Why don't vou sav: all of thin 


ti 

for your brief? I think that it is pretty cl^ar fron 


7 

the witness's — 


h 

HR. GOLDBERG ; r think that this is clear, 


!> 

Your Honor — 


10 

THE COURT: Report as to v.’hat the witness did, 


11 

* Ir • Galf and. 


r_> 

HR. GELFAIJD: Well, I an asking him does he 


1:1 

consider it -- in view of that does he still consider it 


14 

proper, maybe he didn't think of it that way, I'm asking 


15 

him a question doss he still consider it proper to value 


lti 

something based on procedure that would take away from 


17 

Jack Silverman his control of the company and. bring it down 


18 

ro 11.3ft percent? 


10 

THE COURT: •Jell, I don't think that anybody is 


JO 

valuing it on that basis. 


21 

MR.GOLDBERG: Ho. 


»>•# 

MR. GELFAND: Well, when you value after it — as 


24 

if it went public and discounted it — 


24 

THE COURT: When I do it or. that basis in my 


25 

opinion. I'll be very careful to watch for that though. 




! , 
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o' n 

•- * * u 


MR. OELPAIJD: Oblectio.*, Your Honor, 1'. i - 
leading Lhe witness. 

Till: COURT: Again, Mr. Goldberg, the objection 
is sustained, T think that -- that wouldn't the haver 
want to know as much in he could, and the a .aw?r to that 
is yes. That's — — 

3Y MR. GOLDBERG: (Resuninq) 

Q Mr. M acMullar., do you have a copy of — 


THE COURT: The Court would like, to know a lot 


more too. 


BY ?IR. GOLDBERG: (Resuming) 

0 A copy of the Prospectus in front of you? 

A Yes, I have it here, sonewhere. 

Q I turn your attention to nag t '*>? 

A I haven’t found my copy yet. 

0 Okay. 

A Okav. 

Q I refer you to pane 4, whore we have the six 

months, ended June jP, 106" unaudited? 

A Right. 

0 What is the net income at that point? 

MR. GELPAUD: Your Honor, I object there hasn't 

even been groundwork laid as to whether that information was 


available in August of 1163. Mr. Silverman 


THE COURT: 


Wall, it was certainly available 
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it was certainly available to ths sailer wasn't iL? 

;m. crL p A!JD: No, it wasn't, Your Ho .or. '1r. 
Silverman testified that no figures were taken off, this 
was mad s up sometime in 1060. 

Tin: COURT: I know, but if ’.'OU want to ’ at 
Mr. Silverman back on the stand, fin”, but 1 -~ 

MR. OELFAIJD: He has already testified — 

THE COURT: I think that von would be asking 
too much to ask the Court to assume that he didn't know 
how his business was doinu month by month. 

MR. 0CLEAN!): I'm not saying that he didn't 


know — 

Till: COURT: Whether he Vent it on the back of 
an envelope, or what he did, T feel nuite sur r that 
wouldn't have l as successful as he was if he — unless 

he knew exactly what was goinu on. 

MR. OOLDBCRO: And, T think a - a buyer of 

this company "ould be entitled to know what the financial 


data would be. 


THE COURT: Well, I think that 

going to make a substantial purchase, he 
an interim balance sheet, — I dcn' v thi: 
any question about that, but the problem 
here, Mr. Celfand is, that when a man is 
a gift, he is not going to go through the 


when a men is 
is going to get 
:ik that there is 
that we have 
going to make 
sen" typ~ o f 


/ 


0 



}t e ' / 
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1 

nrenaration perhaps as he would if ha ware going to makfc 


■> 

a sale. I f Mr. •Ulveman was going Lo offer this stock 


:t 

for sale, I'm sure that he would have — have an interim 


4 

statement run off, isn't that riqht? 


A 

MR. nri.FAnn: Wall, he would certainly know 


•i 

how the sales were progressing, Your Honor, but that's 


7 

quits — 


H 

\"AV. COUR"': And, the buver, he certainly v/ouldn't 


!l 

buy it unless — unless he tool: the precaution of making 


10 

sure that the business hadn't gone off thi cliff since 


11 

the end of the year, isn't that right? 


JJ 

MR. OELFAHD: That's riqht. 


i:i 

MR. MU.GOFF: If Your Honor, pleas., I have, no 


14 

problem accepting the Court's point o r view in nhis r-.gard. 


15 

but for the interest of expediency,if it's just a question 


Hi 

of reading what's already in some Exhibit perhaps we 


17 

could do some rethinking here and shorten this trial 


18 

process. 


1 !* 

MR. GOLDBERG: It is only going to La another 


•_‘0 

5 minutes. 


•_'l 

THE COURT: Pardon? 


• H 

MR. COLLIDERG: It is only going to be another 



5 minutes. 


•J4 

BY MR. GOLDBERG: (Resuming) 



Q Has ad on that income for that six mo-.ths period. 







• «' 
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d scounting — subtracting frcn that the value of che 
nr a Car rad stock outstanding , v;hat would the earning:'- ! 
attributable t the common shares? 

A Ar I work it out hers, it would be, for the si:; 
mouth period . c would be $2.23, a share. 

Q And, would you project that on a yesrlv ba ; i s.? 

A Well, if a — if a direct annualization is perti¬ 
nent, it would be $5.66 a share. 

O Would you say that $5.16, would 10 him:s earnings 
be rather reasonable? 

A Since I have already used 14 times earnings, I 
think 10 is conservative, yes. 

0 Very conservative. Using 10 times, what v/ould 
your value be? 

A Well, the gross undiscounted value per share would 
then be $56.60. 

Q And, what would you — you have already testified 
that you used a 25 percent discount? 

A I've used first of all an i> percent discount for 
lack of marketability, a 25 percent discount for minority 
interest, and a 16 2/3rds percent discount for the fact 
that it was class B and non-voting. 

Q What would your value — can you — 

A I can't do that in my head. 

Q Would you work that out or. a piece of paper for us 
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A Um-huh. 

(Pause.) 

A All right, it is about $28.00 a share, a little 

bit more. 

It is a little bit more than $20.00 a share. 

Yes. 

■hi. .OLDBERG: I have no further questions. 

Your Honor. 

THE COURT: Mr. Gelfand? 

regroup ehamiuatio.m by 


. . 


our discounts that you referred to are discounts 
on the discounted figure, they are not discounts off the 

top i.i-,ur. i^i.e they? 

That’s right, you have to make three multiplicatio: 
here in orde> to get to that answer. You can't add up the 
discounts n..d do it once, you have to — 

Ml right, now, when a company goes public, and 
you are looking at the Prospectus, as long as it is ir. 
evidence, were there large amounts of stock that remained 
unsold? 


MR. COLDDERG: Your Honor, this is purely — 

THE COURT: Objection sustained. 

MR. GOLDBERG: Away from the ground that I asked 

Mr. MacMu'.lai. just for a basic computation on the six moat! 
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figures on 1060. 

T1IH COURT: Objection. sustained. 

UR. OELFAND: Well, I have no further questions 
or. what he was ashed or. the redirect. 

TIIC court: The witness may be excused. 

(Wi Ln.ess excused.) 

TIIE COURT: Pid you sa' fc "ou wanted to 
call Mr. Can. ..m. back ox rebuttal? 

MR. nr.LM.AND: I would Your Honor. 

THE COURT: All right. 

MR. OOLOBCRO: Would you prefer after lunch 
or before lunch? 

THE COURT: Pardon n ? 

UR. OELMAHD: It is only five minutes — I think 
that ws ’would ba all through th- In-*, of it even if I 
put !lr. Pilvernax bac): by 1:30 Your donor, so I third; that 
we ought to go ar.d fini ,h up. Mr. Cannon. 

TUP CLERK; Again, you are still under oath. 
HERB E R ” C A II N o u, having be .u previously sworn., 
resumed ti e st un 1 or. the behalf cf the Petitioner in 
rebuttal and testified as follows: 

DIRECT EXAMINATION DY 
MR. OELTAUD: 

Q Mr. Cannon, were vou ar.d the ccmnanies with 
whom you were esscc.ieted making ->uM ic offerings in 


Ipr <>y 





•V / 



A ■L. 





) 
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1 

nl wAM) would give an evaluation to that, at 


•I 

anprox i i. r ly 2 1/2 p^irc&ni. of toLal valu=« oO/ on ai* 


3 

averaeje I would say that your total cost would cone to 


1 

about 11 percent as the issue got bigger it got down to 


5 

13 percent, and maybe 11 or 12, once it got verv sub- 

li 

stantial. 


I'P,; COURT: I. 21 . ur 'itrunt for a minute, those 

s 

warn... ‘hough vou didn't take into income «t the time 


;* 

that you rom-ivs-d them, did 10 a? 


’ m 

TIIj; *JlT;ir.r.S: Vht unde rwrittr? 


11 

Till! COURT: .'es. 



i. ’ VIITUEGS: Ue would not take them into income 


i.i 

bcceiusthey -!i jxsrcJ.saoior*lv i.o 22 ovz.r 

• 

j 

14 j 

; he got si cl; hs w . ha\ to . it into income. 


i.. 

run COURT: do, that actually — how can you 


Hi 

say that that is a cost of the issue? 


17 

TiIE WITllllSG: I quoted the tlAUD evaluation in 


18 

terms ot determining what they consider maximum cost 


in 

factor. 

1 

•ji) 

•nin COURT: IJo, but. I mean, how does that — how 


21 1 

does that cost the issue or anyL! iny? 


•l» 

Tilt WITIJESS: Hell, according to fie I1A5D they 


21 

figure that eventually — 


21 

Tim COURT: I’m not talking about the NASD, I'm 


■J. 1 

just tailing about — 







/ 
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taking then public, or they weren't interested in it 


either. 


0 Oh, I see. What price was going — were you 


trying to obtain for merging it into having it acquired 


bv or acquire another connar.v, I mean you could work 


it as a downstairs acquisition, or — which I say, have 


someone else buy you, what price was attempted to be 


obtained? 


Management would have been very happy to get 


C times earnings at that tine in terms of a full fledged 


substantial public vehicle. 


They were doing about $6,000,000.00 in sales, 


which may be germane to the terns of comparisons in that 


time, and were making fairly good money, I don't recall 


exactly, but I believe it was around $500,000.00 they 


were showing pre-tax at that time. 


They were offered a deal of about 5 or 5 1/2 


times earnings as I recall, and did turn it down, and 


ws never could get them one at about 0 times earnings. 


We tried at one time to buy a public company that was ii 


the baking business, whose name I can't seem co find, but 


it was up around Rochester or Albany, and the estate which 


controlled that stock was entertaining a sale at 7 times 


earnings, but we couldn't finalize it because management 


insisted on buying a substantial piece of the company 


A 





__ 



A279 

m-ie 

2^0 

n\r 

Cannon - direct rebuttal u 
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itself, and they had to — based on the continuity of the 

o 

business, sell it to management, so v;a v.’tre never able 

:j 

to finish that deal. 

4 

0 This reference to Field's Bailing and the effort 

5 

to sell it somewhere, they not an offer of 5 1/2, and they 

fi 

wanted 3 ar.d they couldn't get that, what year was that? 

7 

A The tie area, around 10G0, it night have bean 

8 

late 19G8, the beginning of lOGO. 

l) 

0 Mr. Cannon, you were in Court when dr. MacMullan 

10 

testified, I near, vou heard all his testimony? 

11 

A Yes, sir. 

12 

0 Are there any comments that you wish to males 

l.'i 

on an” specific phase of it that is knowledgeable in your 

14 

particular field of things? 

15 

A Well, that's a large question. I think that his 

in 

basic approach as I guess it would be or. his side of tha 

17 

fence would be an extremely liberal one. To talk about 

18 

net worth and price earnings ratio, and give value factors 

lit 

to both, and add it in, I think is a little bit over liberal 

20 

from the wav that I look at it. 

21 

Of course, being in the stock market, we basically 

•>2 

consider price earnings ratio, and o f course liquidity in 

28 

tarns of purchase. Most of his discussion was given on the 

24 

basis of a publically traded stock with a small discount 

25 

of 21 percent. Now, that I can't agree with the basic 






V 


T 
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1 

premise there, because I don’t think that anybody at any 


•» 

time, even in the threes of 10C3 when everybody had money 


:i 

to burn was buying private stock without a right of regis¬ 


4 

tration at only 25 percent discount. Even then they were 


5 

being generous with maybe a 50 percent discount, in several 


t. 

cases. 


i 

As I testified a few minutes ago, in his evalua¬ 


M 

tion of an C percent cost factor for going public, I think 


:i 

that he is totally out of line. The only 0 percent factors 


10 

that I have ever seen are in the utility issues, where 


11 

vou are putting out $50,000,000.00 and vou can do it at 


12 

a 6 percent commission. Your expense factor is very small 

I 

i:t 

because of the total volume of the deal. 

1 

14 

Go, I can’t go along with his basic premises 


15 

to start with. 


10 

Q Are vou familiar with the Value Line Development 


17 

Capital Corporation or the Value Line? 


1H 

A Yes, I have had certain dealings with them, and 

I 

10 

sold them securities. 

l 

L’O 

n I wonder if you could explain this a little more, 


21 

I mean have you had personal contact with them? 



A v es , 1 know Dr. Bernhard who runs the Value Line 


24 

r 'und, and have had dealings with, their analysts. 


24 

0 All right, there is a statement in here on page 


25 

1C of the report of: the American Appraisal Company, Value 

J 


* ■» 
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Lins has stated that it is a policy that at lesat 50 
percent o f the value of restricted securities of its 
portfolio must be the subject of a commitment on the 
issuer to register at VAlue Line's request the securities 
under the Securities Act of 1013. 

Now, are thsy saving that thev — what this 
at least 50 percent, would you know from your experience 
what percent of the securities — 

\ I believe that that was taken in the context of 
them qoir.g into an offerinq circular, or Prospectus to 
raise additional money or monies for some of their funds. 
Ar.d, to use an analogy, if vou vers going to create a 
corporation, ,r ou would give yourself nr much latitude ar.d 
ability to do things as possible. 

Well, the maximum latitude that you could give 
yourself as a public entity buving securities would be to 
say to a potential investor that I will never invest more 
than 50 percent of your money in a security under which I 
have not qot the right of registration. As a practical 
natter, and Dr. Bernhard and his people being rather practi¬ 
cal, T don't think that there was any wav where they would 
ever entertain in their minds, the fact that thsy might even 
cone near 50 percent of their total dollars in securities 
without rights of registration. As a matter of fact, 

I think that they never invested more than navbe ten or 15 
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i 

percent is. those heydays. 


•» 

n i am reallv not familiar wit!: vour expertise. 



as it applies to what the previous witness said, if you 


4 

have anything else that you would like to comment with 


5 

respect to his analysis? 


i 

t, 

A Well, the — I don't know whether it is ir. 


7 

respect to his anaivsis, or — what you both referred to 


s 

before in terms of what you would pay or put up for private 



stock, now T participated or negotiated and completed five 


lit 

or six or seven private placements during the years in 


11 

nuestion, of 1967, 1963, and I960. And, if it would be 


12 

any help in terms of reviewing any of those, I can tell 


l:l 

you what -- what we did in relation to book, ‘r.d in rela¬ 


14 

tion to market, though they were not in the baking or 


15 

flour industry. 


Hi 

THE COURT: I don't think that those would he 


17 

pertinent, Mr. Oelfand. As a matter of fact, I thin!: that 


1« 

I could ask the witness two or three questions here that 


lit 

would demonstrate that. Not, you are familiar with several 


Jit 

of the — you must know that there are several investment 


21 

houses that place foreign funds over here, isn't that right? 



TIIE WITNESS: Yes. 


21 

THE COURT: Isn't it true that they will come over 



21 


here, and not only buy a minority interest, but they'll 
trusted the loading of a minority interest? 



16-105 
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1 

T!IK WITNESS: It's -- yeah they do that, it is 



•> 

a question o' who in giving the trust to then, relying 



:» 

THE COURT: And, and they give it to a Dank or 


* 

4 

somebody, — 



5 

THE WITNESS: Ilaavily or. the investment hanker, 



K 

t 

TIIE COURT: Right. 



H 

THE WITNESS: Right, the investment banker the’' 



;i 

ara relying or. most of the tine. 

* 



111 

TIIE COURT: And, also they will do it, the" will 



11 

do it without any commitment as to listing, won't they? 



12 

THE WITNESS: No, most of the time I have found 



1.1 

that the" w 1 reemirs a right of registration at somewheres 



14 

down the pike. 



15 

There are cases, of course, where they haven't. 



in 

but I would say that — 



17 

TIIE COURT: In other words, isn't it mors impor¬ 



lrt 

tant really to siee up whether or not the Hon. Tripplin 



1 !» 

Moore, (phoneites), is the kind of 3 fellow that wants to 



2 <i 

make money, and he is going to want to list anyway, the righ 

; 


21 

of listing doesn't do much good if the stuff isn't market¬ 



•»•» 

able, is it? 



2-1 

TIIE WITNESS: Well, when you say listing — 



24 

THE COURT: Ir. other words, the — the — the 



25 

attractiveness of the venture is much more important than 


fejllll 

■ 


rnmmm 



> 


f) 
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!) 

10 

11 

1J 

1-1 

14 

15 
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17 
1 H 
lit 
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whether or not you could list it, isn't that right? 

T!ir WITNESS: 1 disagree *•'it u that. The attractive¬ 
ness, — the event of the investment is the prime ques¬ 
tion before you invest a nickel, but the ability to dis¬ 
pose of it is also a very stronq second question. 

THE COURT: Cut — you are telling — yes, but 

if you are qoinq to list a doq, what good does the listinq 
do you? 

TIIE WITNESS: T aqrea with that, I wouldn't 

buy it. 

THE COURT: Okay, that's what I meant. 

THE WITHERS: Oh, yeah, if it is no good, it is 

no good no natter v/hat your rights ar .. 

THE COURT: That's right. 

THE WITHES5: And, of little value. In terms of 


THE COURT: Now, ne more question, isn't it 

true, or an I wrong, that this type of business wasn't the 
typo o* business that would attract the so-called vor.tur r 
capital anyway? 

THE WITNESS: No, I was very surprised to sea 

that the Ladsnburg did this deal, I think that they did 
it because of a moral commitment, and — 

THE COURT: Well, I think that it is something 
else to sell it on the outside, but I mean you were 







I 
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> 

i 

trying to make a private placement with sone of these so 


o 

called venture capital people, and — wall, thajre is 


a 

Rusell (phonetics), I think that they do a lot todav. 


4 

don't they, and — 


5 

TilC WITNESS: Well, there are plenty around. 


b 

more so — 


7 

THE COURT: And Paine-Webber (phonetics), don't 


8 

they have that group up in nos tor. that do quite a bit? 


!) 

TIIE WITNESS: Well, a little bit. 


10 

THE COURT: Hut they are not attracted to this 


11 

type of business, are they? 


12 

THE WITNESS: They wouldn't really be attracted 


ia 

to this type of business, because number one, it is not 


14 

considered a fabulous growth industry, which is what 


15 

everybody was looking for in 1960. 


lb 

THE COURT: All right. 


17 

TIIE WITNESS: And, it had flatness of earnings, 


lrt 

two reasons to probably knock it out of the box, to be 


1!» 

considered. 


20 

TIIE COURT: They are not interested in the food 


21 

business,are they? 


22 

THE WITNESS: Only if they can get it at a real 


2a 

bargain, you know, as I stated in my own testimony. 


24 

TIIE COURT: All right, Mr. Calf and? 


25 

MR. c.ELPAND: No further questions, Your Honor. 
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THE WITNESS: I just wanted to add one thing 

further — 

MR .GELFAND: One thing — 

TIIF. WITNESS: That you asked ns to clarify 

that I forgot for the record, in terms - • there wan refer¬ 
ence made to Moody's and reference made to the pink sheets. 
DY MR. GELFAND: (Resuming) 

0 Yes. 

A Well, the pink sheets are a very qualified way 
prior to IJazdac (phonetics), which there is today, vay of 
determining the marketability of securities. Of course 
the more brokerage making market in the stock, the mors 
valid you would have — tl validitv would have in terns 
of selling a substantial amount of shares. But, Moody's 
themselves, talcs all their prices out of t'ns NASD quotation 
sheets, National Quotation Bureau sets it. The fact that 
it is not listed in the newspapers is only a matter of 
considerations, which the Times and the Journal leave 
had over the years. Number one, the amount of shares in 
the hands of the public, ar.d a minimum amount of States in 
the United States, today being about 30, I think that they 
require.. And, the amount of shares in the public float, 
and it has nothing really to do with earnings, and it has 
nothing to do with book value of a corporation. It is just 
a question o F how many people might nick up a newspaper and 
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M 


111 
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12 

M 

14 


15 


i<; 

17 
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pay the dine so that they car. read tv nricr of it. And 
hh-r.y no by distri'•ut.ior. Actors strictly. 

Q What was the name of this, you said national 



Ouota tior.? 


A national Quotation bureau is responsible for 
the pink sheets. 

Q Oh, those are the pink sheets? 

A Those ar~ the pink sheets, that's the manufact¬ 

uring conpany — 

° Ar.d, Woody's gets their information fron these 
pink sheets? 

A Tn terns of what goes into their nice big fat 
blue book, yas, in terms of price ranges. 

0 Thank vou, fir. Cannon. 

fin . GOLDBEUG: I have sor.ta questions. 

THE COURT: Thank you, fir. Cannon, 
nil .QOLDBERQ: Just a couple questions, 
cnos.g e.'iamiuatjon ny 


i •• wn. ooLnnnno: 


•jo 


J 1 


22 

24 


•25 


Q ‘!r. Cannon, are you aware that the company was 
encapitalized in 1RG9? 

A Was recapitalized? 

Q Yes. 

A Yes, sir. 

Q And, there was one class of stock issued? 






THE CLERK: Rise please. 

('Thereupon, the hearing in the above was recessed 

at 1:30 as described above.) 

THE CLERK: You are still under oath, Mr. 

Silverman. 

JACK S I L V E R II A H, having previously been sworn, 
resumed the stand on the behalf; of the Petitioner on 
rebuttal and testified as follows: 

DIRECT EXAMINATION, REBUTTAL, 3Y 
?1R. CELEAIID: 

Q Hr. Silverman, I want to refer back to the re¬ 
organization that took place in June of 1969, it may be 
that I heard incorrectly, I am not sure what your answer 
was, but I fear that I may have heard incorrectly, I want 
to go over something. 

The reorganization in 1969, the terms of it, 
who suggested that? The second reorganization? 

A The recapitalization was suggested by Ladueburg, 
Thalij^jb-r^W 

Q I mean that wasn't one that your organization 
decided before that? 

A No, this was done in 196°, by Lade; ’ rg. 

Q I'm sorry, I didn't mean to interrupt. The 

recapitalization ir. 1969 was done by whom the terms of 


it was done by whom? 
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‘"ilvsrnar. direct rebuttal 

245 

A TI 12 terms of it were dons, by Ladanburg, Thalm/4-tf*/ 
They were the underwriters. 

Q They wanted to make a marketable situation? 

| 

A That is right. 

0 The sale of stock was mads _o the employees in 
August, September of 19G8, was that in any way related 
to their earnings? 

A No, sir. 

Q The amount that they took, was that in any way 
related to their earnings or position or anything? 

A No, it had no relation whatsoever. 

Q lias it based just on how much they wanted or 
could afford to pay? 

A T7a selected the key employees, ar.d associates, 
and we asked each individual how much they would want, ar.d 
what they could afford to nay. 

0 Thank you, no further questions. 

CROSS EXAMINATION BY 

mr. coLnnnno: 

o On the lifi!) recapitalization, the underwriters 

made the decision on the ratio? 

^ They did. 

Q Did they talk to you about it? 

A They did. 

0 Did you agree to it? 




JP 
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UNiTitn states tat: coo pt 

sfymoor silvprman, ft al, ) 

> 

Petitioners, ) 

) 

v. ) 

) 

crwissionpR op ivrrRN’Ai. revenue.) 

) 

Respondent. ) 


TWTFP POP P r TTTIOVF?S 


Docket Vos. 3707-72 
3703-72 
.3709-72 
3719-7? 


PPFhIMIVA RY ^JATFyKNT 


These eases, involve the followin'* deficiencies in rift taxes 
arserted arainst petitioners for the calendar yenr I960: 


Seymour Silverman 
Helen Silverman 
Jack c ilverrnn 

Prances Silverman 


*llf'.907. V) 
116,902.SO 
239,037.70 
239,037.20 


Petitioners now contend they have overpaid their sift taxes nB 


follows: 


Seymour Silverman 
Helen Silverman 
Jack Silverman 
"ranees c fivorT>iar 


S 11,646.50 
11 , 646.50 
25,776.00 

op_77« t m 


These cases were consolidated for ourposes of trial, 
and opinion pursuant to a loint motion granted h v tho "ourt on 


*11 In'* briefs 
’Torch 27, 


1974. 
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PETITIONERS* REQUESTED PINDINC3 OF TACT 

Petitioners respectfully request the Court to find the following 

fscts: 

1. Modem Meld Pood Products, Inc. wss organized on January 7, 

1952 as a successor to a partnership formed In 1935. It has engaged 

In the business of manufacturing and selling breadlngs and batter mixes 
for use by processors of shrimp, fish and poultry, and t manufacture 
and sale of prepared flour mixes to which only water need be added for 
mass feeding outlets such as hospitals, restaurants and hotels. The flour 
mixes are sold through wholesale grocers (Stlp. 3, Tr. 11, 33, 34). 

2. On April 22, 1963 Modem Maid Food Products, Inc. requested 

a ruling from the Commissioner of Internal Revenue with respect to a proposed 
reorganisation. The purpose of said reorganisation was to solidify the 
employment of key personnel by offering to sell them non-voting common 
stock In the company and obtain some fixed return on Investment for major 
stockholders (Tr. 9, 10, Px 5-F). 

3. On June 28, 1968 the Commissioner of Internal Revenue Issued 
his ruling to the request made on April 22, 1968 (Stlp. 5). 

4. On August 11, 1968 the outstanding shares of capital stock 

of Modem 'laid Pood Products, Inc. were held as follows: 

Common Stock Preferred Stock 
$100 Par Value $100 Par Value 


Jack Silverman 

1,284 

265 

Seymour Silverman 

645 

430 

Harold Oppenhelra 

225 

150 

Stanley Silverman 

3 

10 

Jack Silverman 

3 

10 

Jack Silverman Foundation 


575 
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5. Modern Meld Food Products, Inc. voted to adept the proposed 
plan of reorganisation on July 13, 1966 which became effective on August 12, 
1968. On that date the outstanding shares of capital stock of Modern Maid 


Food Products, Inc. 

were held as 

follows: 



Class A 

Class B 

5t Cumulative 


Coroson 

Common 

Preferred Stock 


$10 Par Value 

$10 Par Value 

S100 Par Value 

Jack Silverman 

12,840 

51,360 

14,389 

Seymour Silverman 

6,450 

25,800 

7,525 

Harold Oppenheim 

2,250 

9,000 

2,625 

Stanley Silverman 

30 

120 

43 

Joel Silverman 

30 

120 

43 

Jack Silverman 




Foundation 



575 


21,600 

86,400 

25,200 

(Stlp. 7) 







6. Gifts of Glass B Common stock of Modem Maid Food Products, 
Inc. were made as follows: 


Date 

Donor 

Donee 

No. of Shares 

8/21/68 

Jack Silverman 

Trust for Benefit of 

Joel Sllvarraan 

25,680 



Trust for Benefit of 
Stanley Silverman 

25,680 

9/24/68 

Seymour Silverman 

Trust for Benefit of 

Susan Silverman 

8,600 



Trust for Benefit of 

Anne Silverman 

8,600 



Trust for Benefit of 

Beth Silverman 

8,600 

12/8/68 

Harold Oppenheim 

Martin Oppenheim 

Sandra Oppenheim 

Trust for Benefit of 

Elysla Beth Oppenheim 
Trust for Benefit of 

Robert Alan Oppenheim 

2,000 

2,000 

2,000 

2,000 


(Stlp. 11) 
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7. Modern Meld Food Products, Inc. made the following sale of 
original Issue Class B common stock In September 1968 at $10 per share. 


pursuant to agreement made on August 12, 1968: 



No. of 


Approximate 

Kane 

Shares 

Position 

1968 Remuneration 

Hercules Adams 

200 

Salesman 

$28,000 

Ron Bronswelg 

200 

Plant 'Manager 

17,000 

Tony Cimorelli 

200 

Asst. Mainten¬ 

11,500 



ance Manager 


Latif Files 

100 

Salesman 

33.000 

Robert Fussell 

100 

Salesman 

31,000 

Joshua Hoffman 

200 

Outside Manage¬ 




ment Consultant 


Arthur Jaspan 

90 

Member of Law Firm 


Joseph Jaspan 

400 

Member of Law Firm 

50,000 

William Liptcn 

200 

Salesman 

Martin Luck 

400 

Salesman 

28,000 

Minnie Miller 

300 

Bookkeeper 

9,500 

Michael Plcci*illo 

400 

Foreman - 

19,000 



Maintenance 


Eddie Soregaroll 

400 

Production Foreman 

12,000 

Joe Silverman 

800 

Traffic Manager 

11,000 

Mell Trager 

200 

Head of Research 

12,000 



Lab. 


Arthur Ulman 

200 

Salesman 

20,000 

John Urban 

400 

Vice President - 

26,000 



Processing biv. 


(Stlp. 12, Ex. 14-N) 



8. The offer of Modem Maid Food Products, 

Inc. Class B 

common stock to employees at $10 

a share was not Intended as compen- 

satlon nor did the 

Corporation claim any deduction for any possible 

value In excess of 

$10 a share on its tax return (Tr. 

10). The 


number of shares of class B stock sold to employees was not related 
to their compensation or position, but the selected employees bought 


what they could afford (Tr. 245). 
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9. The $10 a share value set by the Corporation vae based 
upon book value of Modern Maid food Products, Inc. and the fact there 
vere no dividends on the new common stock. 

(Tr. 10) 


10. Jack Silverman and Seymour Silverman filed 17.S. Cift 
Tax returns for the calendar year 1968 in which the Class B cotnnon 
stock of Modern 'laid Food Products, Inc. was valued at $10 a share. 
Frances Silverman and Helen Silverman, spouses of Jack and Seymour 
respectively, consented to have the Rifts made by their husbands 
during the calendar year 1968 considered aa having been made one-half 
by then (Stip. 1 and 2) 

11. Jack Silverman was 61 years old and president of Modem 
M aid Food Products, Inc. in August 1968. (Tr. 8, 9, 10) 

12. Dividends paid by Modem Maid Food Products Inc. in 
1964 through 1968 vere as follows: 


Date 

Preferred 

Common 

1964 



April 

900 


June 

900 


Sept. 

900 

18,000 

Dec. 

900 



3,600 

13,000 

1965 



March 

1,800 


June 

1,900 


Sept. 

1,800 

28,800 

Dec. 

1,800 



7,200 

28,800 

196f 



Anril 

1,800 


July 

1,800 


Oct. 

1,800 

36,000 

Dec. 

1,800 



7,200 

36,000 
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1967 

April 

1,800 

dune 

1,800 

Sept. 

1,800 

Nov. 

31 

1968 

Feb. 

1,800 

April 

1,800 

June 

1,800 

Sept. 

12,492 

Dec. 

3_1_,500 

(Stlp. 13, Fx. 10-J) 

49/392 


13. No dividends have been psld on the common stock 

of Modern Maid Food Products, Inc. after December 31, 1967. (Tr. 25, 26, 
123) 

14. The pro-forma book value per common share of Modem 
'laid Food Products, Inc. at December 31, 1967 was approximately $10 
a share non-consolldated and $12. a share on a consolidated basis. 

(Fx 7-G) [($3,579,000 - $2,520,000) ♦ 108,000] snd (Fx 8-H) [(3,851,000 - 
52,520,000) ♦ 108,000] 

15. Consolidated operations of Modem Maid Food Products, 

Inc. and subsidiaries for the calendar years 1964 through 1967 reflect, 
the following: 



1964 

1965 

1966 

1967 

Net Snles 

$8,255,805 

$9,711,555 

510,673,769 

511,739,411 

Cent of Sales 

5,291,198 

6,291,795 

7,162,996 

7,709,696 

Crons Profit 

Selling. General and 

2,964,607 

3,479,760 

.1,510,773 

4,029,715 

Administrative Expenses 

2,105,095 

2,300,100 

2,413,066 

2.7RR.565 

Income From Operations 

859,512 

1,179,660 

1,097,707 

124,150 

Other Income (Deductions) 

(3.401) 

15,424 

29,664 

43,244 

It .:ome Be r ore Income Taxe9 

856,111 

l,195,0e4 

1,127,371 

1,284,394 

Federal, State, and Local 





Income Taxes 

430,364 

572,602 

538,143 

648,733 

Net Incom» 

425,747 

622,482 

589,223 

635,661 


(Stlp. 10, Ex. 9-1) 
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16. Th« earnlnf!) of Modern Maid Food Products, Tnc. In 1965 
through 1967, tha three years preeedlnc the gifts at Issue vere "flat' , 
the deviation from the mean being 37 on the upside and 67 on the downside. 
(Ex. 9-1, Ex. 19, p. 6) 

17. The Class B common stock of Modern Maid Food Products, Inc. 
sold to employees was subject to a buy-back agreement under certain 
circumstances and In the event of death and termination of employment 
(Ex. 14-N) The buy-back price was the book value of Modem Maid Food 
Products, Inc. reflected in the last Federal Income tax return. (Ex. 14-N) 
Modem Maid Food Products, Inc. filed separate (non-consolidated) Income 
tax returns. 

18. There was no buy back agreement with respect to t*ie Class 
B stock that was the subject of the gifts at Issue. (Tr. 12, 124) 

19. Competitors of Modern Maid Food Products Inc. In the pre¬ 
pared flour mix division were Plllsbury Flour Mills, General Mills and 
DCA Food Industries; competitors In the breading and barter division were 
Newlywed Baking Co. of Chicago, DCA Food Industries and Griffith 
Laboratories of Toronto, Canor' (Tr. 12) 

20. Class B stock had no right to representation on the 
Board of Directors, no right to a voice in management, business policy 
or declaration of dividends. (Tr. 12, Fx. 13- M ) 

21. Up to and Including the dates of gifts of Class B common 
stock of Modern Maid Food Products, Inc. there were no negotiations or 
agreements for the public sales of any securities of the Corporation 

or for the merger or sale of Modem Maid Food Products, Inc. (Tr. 13) 
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22. Dp to and including the time of the gifts, Jack Silverman 
had no intention for Modem Maid Food Producta, Tnc. to become publicly 
owned or to merge or aell the Corporation. (Tr. 13) 

23. During the summer of 1968 there waa no dramatic change in 
the nature of operation of Modem Maid Food Producta, Inc. an the reault 
of any invention, new process, product or acquisition. (Tr. 13) 

24. Modem Maid Food Producta, Inc. became a 'publicly owned' 
Corporation on Ocmber 28. 1969 more than 14 and 13 months a'ter the 
dates of rifts by Jack Silverman and Seymour Silverman, respectively. 

(Tr. 13, 27, Fx.P ) 

25. In the latter part of 1969, Modem Maid Food Products, Tnc. 
received an unsolicited inquiry about a possible expansion program in 
Canada. Such a program as well as other expansion plans caused a need 

for additional funds. Modem Maid Food Products, Tnc. did not aeek to "go 
public", but in discussing financing problems. Jack Silverman's aon, 
Stanley, an employee of the company, was brought ultimately together with 
the underwriter. The firat negotiations with any underwriter waa in 
March 1969 (Tr. 13-15, 36, 41, Fx. 15). 

26. The last financial statement of Modem '!nid Food Producta, 
Tnc. up to August 21, 1968 was the one of December 31, 1967. There were 
no interim audit figures. (Tr. 38) 

27. Petitioners presented three expert witnesses: The first 
was Parold Wit who is the executive vice president and Director of Allen 
and Co., Tnc., investment bankers, and a member of its executive committee. 
Mr. Wit has been with Allen and Co, since 1960. Prior to that he was 
Vice-president and secretary of One William St. Fund, a mutual fund 
managed by Lehman Bros. (F.x. 17, p. 1) 
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28. With Allan & Co., Inc. Mr. Wit was engaged In Investigating 
Investment opportunities for Chat company to Invast Its funds In prlvata 
and public situations. Ha has been Involved In mergers, acquisitions, pric¬ 
ing of public and private sales and purchases of securities. He Is res¬ 
ponsible for reviewing and passing upon public and private financial trans¬ 
actions up for decision vlth Allen & Co., Inc. He has looked at and reviewed 
approximately three situations a week for the past 13 to 14 years. These 
situations ran the gamut of Investment opportunities and Involved origination, 
Investigation, evaluation, negotiation, closing and monitoring. (Ex. 17, 

pp. 1 & 2) 

29. Harold Wit's appraisal was based upon his expert judgment 
of what a knowledgeable buyer would be willing to pay for a substantial 
block of Class B common stock In the light of no say In Company affairs and 
non-llquldlty of the Investment once made. He considered the purchase of 
su.n ssuck shares to be a rank speculation that some day In some way some¬ 
thing would happen (a possible public offering or a merger) to Increase 
the value of the Investment. Under such circumstances, depending solely 

on uncontrollable happenstance, a purchaser would seek to realise $10 for 
each $1 invested. Until such hoped for realisation, the purchaaer could 
expect nothing - no dividends, no salary or other compensation. Based 
upon an ultimate possible market value of $50 to $60 for a Class S share, 

Mr. Wit valued such stock at $5 to $6 a share In 1988 as an Investing 
principal and advisor to others. (Ex. 17, pp 4 & 5, Tr. 44-56) 

30. Another expert witness for the petitioners was Herbert S. 
Cannon who at present Is President and a Director of Philips, Appel & 

Walden, Inc., members of the Hew York Stock Fxchange, Chairman of the 
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P.oard of Directors of Solvent Chemical Co., Inc. and Chairman of the Board 
of Directors of Cannon Industrl , Inc. From 1962 to 1970 Mr. Cannon was 
President and a Director of Uels, Volain 6 Cannot. & Co., Inc. and pre¬ 
decessor firms (Members of the New York Stock exchange). Prom 1967 to 
1970, h*s was also Chairman of the Board of Directors of Plgln National 
Industries, Inc. (listed on New York Stock Exchange) and from 1970 to 1973 
he was Chairman of the Board of Directors and President of Cannon, Jerold & 
Co., Inc. (members of the New York Stock exchange. (Ex. 19, p. 1) Mr. Cannon 
holds and has held directorships in several publicly owned and listed corpora¬ 
tions and haa acted aa financial consultant to numerous co.poretlone Including 
Bartell Media Corp., Elgin National Industries, The Franklin Mint, and 
Thompaon-Starrett Cerp. (Ex. 19, pp 1, 2) 

31. Mr. Cannon hae also been on the Investment committee of the 
Tower Fund which Invested approximately ^6,000,000, and a Trustee of 
Washington and Jefferson College and a member of the finance committee 
which invests approximately $25,000,000. Me has served as an appraiser 

In the sale end merger of several public and private corporations and 
qualified as an expert witness In seven arbitration and court procaedlngs 
requiring the evaluation of corporate worth. (Ex. 19, p. 3) 

32. From 1962 to 1970 as President of Weis, Volsln, Cannon & 

Co., Inc., Mr. Cannon was totally responsible for all financial activities 

of the corporation to the extent of: 

15 Privet* placements Involving $ 15,000,000 
Underwritings, as Manager 100,000,000 

Underwritings, aa participant 200,000,000 

Mergers and Acquisitions 15,000,000 

(Ex. 19, p. 3) 
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33. Like 'Jx. Wit, Mr. Canncn'e approach to the issue of valuation 
was fron the market viewpoint based upon hie own expertise end experience. 
The factors determining his valuation were: the lack of liquidity, lack of 
dividends and the inability to have a say in the management, planning, 
financial policies or in the possible sale or liquidation of Modem Maid 
Food Products, Inc. (Fx. 19, p. 6, Tr. 104,105) 

34. Eased on his experience Mr. Cannon believed a person taking 

a speculative position in non-voting, non-dividend paying stock in a closely 
held corporation requiring a substantial sum of money would anticipate a 
profit of at least 400Z within a three-year period. Even if a public offer¬ 
ing is effected, insider's stock is usually restricted for an additional 
period of years from public sale (Ex. 19, p.6, Tr. 105, 106) 

35. Pue to the relative flatness of earnings in 1965, 1966 and 
1967, the maximum value that would be placed upon the ccapany as a whole 
in August 1963 would be $6,158,000 or ten times average earnings in 65 
through 1967, if a public company, or $33.70 a common share after deducting 
preferred stock. (Ex. 19, p. 6) Allowing for a 400F profit that is 
required in speculative investments in non-marketable closely held 
situations, the most according to Mr. Cannon that would be paid for the 
Class E stock of Modern Maid Food Products, Inc., would be $6.75 a share. 

(Ex. 19, p. 6) Such a price would require an investment of $173,340 from 
each of two purchasers of 25,680 shares and $58,000 from each of three addi¬ 
tional purchasers of 8,600 shares. It would be extremely difficult to find 
five speculative investors with such available funds willing to take the 
risk of being locked-in with non-voting stock in a privately owned company 
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with no return on investment. (Fx. 19, p. 6) If only one individual 
was available for auch a purchase, an amount in excess of $500,000 would 
be required Spain diminishing the availability of buyers and reducing the 
market value to $5 a share (Fx. 19, p. 6, Tr. 107) 

3ft. If a public offering or raereer with n public e.ntity could 
not be reasonably expected within a three year period of time, then 
Mr. Cannon would be loathe to invent or advise any one else to invest 
at more than the nominal amount of $2 a share (Fx. 19, p. 6, Tr. 106, 107, 
111). This price would still require approximately $154,000. At $5 a 
share the investment would have to be in excess of $385,000, too significant 
an amount to work upon pure conjecture without a real possibility of liquid¬ 
ating one's investment. (Fx. 19, p. 6, Tr. 110,111) 

37. The purchaser of Class B common stock without the ability 
to force management to change the status of the stock from non-voting 
common, could entertain no probability of ever liquidating the stock in 
the public market. Due to different class status none of the rules of 
the S.P..C. or N.A.S.D. (National Association of Security dealers) permit 
an automatic registration, even after a substantial holding period to 
enable even piecemeal liquidation into the public market. 

(Fx. 19, p. 6,7, Tr. 107, 109) Such a factor alone would greatly de¬ 
preciate the fair market value of the stock by 70 7 even where underwritings 
are being considered. (F.x. 19, p. 7) 

3B. A third expert witness for the petitioners was Gordon Smith 
of American Appraisal Co. That Company employs over 900 professional 
staff members and has served 300 of Fortunes tabulation of SO* 1 largest 
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industrial corporations in the United States. Mr. Smith is a senior 
member of the American Society of Appraisers. (F.x. 18, p. 1) 

39. Mr. Smith's approach to the valuation of the Class B 
common stock of Modem 'laid Food Products. Inc. in August and September 
1968 vaa a statistical one based upon a comparative analysis of prices 
of capital stock of publicly traded companies in as close as possible 
similar business, modified by limiting conditions under which the shares 
could be sold. (Ex. 18, p. 7, 8) 

40. Mr. Smith concluded that the equity of Modem Maid Pood 
Products, Inc. if offered on the public market would sell at a price/ 
earnings ratio of 10. applied to average earnings of 1965, 1966 and 1967 
of 9616,000., or $6,160,000. (Ex. 8, p. 12. Tr. 85, 86) Prom this figure 
Mr. Smith deducted 15/. for the costs of going public — underwriting fees, 
commissions, legal and consulting fees and management expense, giving a 
revised value of $5,236,000. (Ex. 18 p. 12, 13, Tr. 86) Mr. Cannon was 
also of the opinion that 15X was the minimum cost of going public for a 
company the slxe of Modem Maid Pood Products, Inc. (Tr. 226-27) 

41. The preferred stock of Modem Maid Pood Products, Inc. was 
considered to have an equivalent rating to Standard & Poors BBB & BB pre¬ 
ferred stocks and a market value of $80 a share or $2,016,000 for the 25,200 
shares outstanding. (Ex. 18, pp. 13, 14. Tr. 37) 

42. Mr. Smith valued the common equity of Modem Maid Pood 

Product.. lac. .t S29.81 . f „ 108 , 0 ,, 0 c(OTO „ ^ 

traded with no restriction. 

(Ex. 18, p. 15 Tr. 87) 

-14- 







A 3 04 


43. During January 1 - July 24, 1968 the Value Line Development 
Capital Corporation purchased restricted shares of common stocks in tvelve 
corporations that had similar securities publicly traded. The discounts 
on such purchases ranged from 16.77 to 71.41 end averaged 447. More than 
one-half showed discounts of over 40“ and their average discount was 57.27. 
(Ex. 18, p. 16, Tr. 88) 

44. At least 507 of the value of restricted securities in Value 
Line Development Capital Corporation portfolio were subject to a commitment 
from the issuer to register at Value Line's request the securities under the 
Security Act of 1933. (Ex. 18, p. 18) The 507 limitation on investment 

in private securities without a commitment for registration was to give 
the Value Line development Capital Corp. as much latitude as possible. As 
a matter of fact 857-907 of private stock purchases had commitments for 
registration. (Tr. 232,233) 

45. Funds owning restricted shares of publicly traded company 
stock have access to financial data on the corporation and the value of 
the publicly traded shares serves as a benchmark to indicate the public 
investors appraisal of the company. Such information and guldepost ware 
not available to a holder of only Class B co’-tou stock of Modern 'laid 
Food Products, Inc. (Ex. 18, p. 19) 

46. Mr. Smith was of the opinion that the Class B common stock 
had a fair market value of $11.50 a share in August and September 1968 
based upon the 112,790 shares then outstanding. (Tr. 90) 

47. Mr. Smith’s valuation of $11.50 a share presupposes 
Modern Maid Food Products, Inc. becoming a publicly owned corporation. 

(Tr. 91) If there was no intention of going public, his valuation would 
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bs substantially reducsd. Mri Smith deferred to those engaged in the 
marketing area in determining what the market would be as ha had no ex¬ 
perience in such a case. (Tr. 91, 92) 

48. The respondent's expert, Hugh A. MacMullen, III, admitted 
he had no experience in counselling purchases of securities of closely 
held corporations. (Tr. 133) 

49. Mr. Mac'lullen was not doing appraisal work in 1968. 

(Tr. 134) 

50. Hugh Mac'lullen, respondent's expert, based his appraisal 
of the Class 3 coamou stock of Modem *k:id Food Products, Inc. on five 
so-called "comparable" public companies. These were: Martha White Foods, 
Inc., 3. Manischevitz Co., Bridgeford Foods Corp., Saps Foods, Inc., and 
Spaulding Bakeries, Inc. (Ex Q.) Hone of these companies were in any way 
a competitor of Modem Maid Food Products, Inc. (Tr. 33 , 34, v. F.x. Q, 
pp. 37-43) 

51. 'lartha White Foods, Inc. was a milling company that sold 
its end product in retail stores and processed and distributed com meal, 
dried beans and mixed feed (for animals) as well as distributing con¬ 
venience foods nationwide. Its annual volume in year ended June 1, 1968 
was in excess of $40,000,000. (Fx. Q p. 37) 

52. B. Hanlschewlts Co. makes natzos, raatzo meal and farfel, 
cake meal, borscht (beet soup), gefllte fish, baby foods and canned soups. 
It distributes pickles, canned fruits, candles, kosher grocery items and 
sacramental wine. (Fx. Q p. 39) This company does not have a close 
relationship with Modem Maid Food Products, Inc. (Tr. 162). It was 
selected because Hanlschewlts matxos sold to retail stores has the same 
raw material ingredient as the products of Modem Maid Food Products, Inc. 
(Tr. 162) 
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53. Brldgeford Food* Corp. is engaged primarily in tha 
manufacture and wholesale distribution of processed meats and othar 
delicatessen foods, and sells fresh, frosen and smoked meats. 

(Ex Q. p. 41) Mr. MacMullen considered it comparable only because its 
third and least important field of activity, the manufacture and sale 
of frozen bread dough products, uses wheat flour. (Tr. 161, 162) 

Mr. MacMullen didn’t know to what market, Bridgeford Foods sold its 
frosen dough products. (Tr. 162) 

54. Saps Foods, Inc. is engaged primarily in the production 
and sale of bakery producta to supermarkets, restaurants and vending 
machine operators: also operates three restaurants through subsidiaries. 

(Ex. 0. p. 42) This Company is related to Modem Maid Food Products, Inc. 
in that they are buying the same raw material. (Tr. 161) 

55. Spaulding Bakeries, Inc. operates a bakery selling bread, 
rolls and crullers in Mew York, Connecticut and Pennsylvania. (Ex. Q. p. 43, 
Tr. 159) MacMullen didn’t know to what market they sold. (Tr. 159) 

56. Mr. MacMullen did not know what were the sales or income 
of alleged comparable companies from the activities that used the same 

raw material as that used by Modern Maid Food Products, Inc. * wheat flour. 
(Tr. 162, 163) 

57. The so-called comparable companies used by respondent's 
expert are admittedly not comparable with Modern Maid Food Products, Inc. 

(Tr. 146, 150, Stip. 3, Tr. 11, 33, 34, Ex. 0 pp. 37, 39, 41, 42, ’ ') 

58. Mr. MacMullen acknowledged that if the last audit figures 
at the time of gift were for the year ended December 31, 1967, and no 

-17- 
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Interim figures were supplied by accountants for Modern Maid Food Products, 
Inc., an appraisal would have to be made on the basis of operations up to 
December 31, 1967. (Tr. 163) 

59. A purchaser would look at aa many prior years' earning 
figures as a company would have available (Tr. 164) A purchaser would 
be concerned to know If earnInga of the three prior years were flat 

or showed growth and the narkat price would reflect whether there was 
a growth situation or not. (Tr. 164) 

60. Mr. MacMullen's 81 cost for floating a public sale of 
stock Is based upon figures of the Securities and Exchange Commission 
considerably before 1968 (Tr. 164). Pe did not know to what year they 
related. (Tr. 166) 

61. The 8X cost used by Mr. MacMullen was just the under¬ 
writing cost. He admitted there ware also costs for legal fees, account¬ 
ing fees, and at tines fees to underwriters In warrants and cheap stock 
(Tr. 166). 

62. Mr. MacMullen couldn't nans one company other than Modem 
Maid Food Products, Inc. that went public in 1963 or 1969 at a cost of 

8 Z. (Tr. 166) 

63. The market prices used by Mr. MacMullen on page 33 of F.x. Q 
In determining his appraisal value for Modem Maid Food Products, Inc. 
stock were the average of the high and low prices of the stocks In 1968 
except for Bridgeford Foods. (Tr. 174) 

64. Mr. MacMullen didn't know the average price at which 

Bridgeford Foods sold In 1968. He used the offering price of 100,000 

* 1 * 

shares in December 1968. Previously Bridgeford Foods had 600,000 
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chares outstanding before the new issue in December 1968. (Tr. 174). 

65. Mr. MacMullen's average market price figures were obtained 
fron Moody's (Annual 'lanuals). He did not know fron where Moody's obtained 
its figures (Tr. 179). He Just used then. He didn't know if they were 
correct. (Tr. 179) 

€6. The annual market price range in Moody's represents data 
obtained from the Motional Rotation Bureau (pink sheets). (Tr. 237, 238) 

67. The dividends a company is paying is a factor in the price 
earnings vstio. (Tr. 180) The amount of dividends paid by Mr. MacMullen's 

comparables ' piayec no part in his determination of fair market value for 
the stock of Modem K, aid Food Products. Inc. (Tr. 181, 132) 

68. Saps Foods, Inc. earned 49c, 71c and 90c a share in years 
ended day 31, 1967, 1968 and 1969, respectivsly. and paid no dividends. 

(Tr. 192) 

69. Spaulding Bakeries had earnings of ?lc and 77c a share 
in 1963 and 1969, respectively, and paid dividends of 52c a share in 
each year (Tr. 183). 

79. Mr. MacMullen admitted that the fact that Spaulding 
Bakeries was paying a dividend nay have bean s factor why Spaulding 
Bakeries and Saps Foods had the same average market price in 1968 
although Spauldings earnings were flat and Saps Foods showed marked 
growth of approximately 80T from year ended May 31, 1967 to May 31, 1969. 
( T r. 133) 

71. Market price of a stock takes into consideration all 
factors - sales, net worth, earnings, dividends, growth factor, spon- 
aorship, floating supply and whatever other facto-e go into deter¬ 
mining market price. (Tr. 185) 
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72. Mr. MacMullen didn't know whether the acquisition prices 
set forth on page 50 of Exhibit 0. were in cash or stock. (’ r r. 205) 

73. Even in the throes of 1968 when money was Plentiful, 
purchasers were being generous in buying private stock without a right 
of registration at a discount of about 502. (Tr. 231) 

74. The most important factors in finding a purchaser for 
stock in a privately held corporation are the attractiveness of the venture 
and the ability to dispose of the stock subsequently. (Tr. 234, 235) 

75. The business of Modem Maid Eood Products, Inc. was not 
of the type that would attract venture capital. It was not the kind of 
growth Industry venture capital was looking for in 1968. Its earnings 
were flat and venture growth capital was not interested in the food 
indust.,. (Tr. 235, 236) 

76. A fairly conservative investor is concerned with his 
powers of control, the liquidity of his investment, the opportunity 
to revamp the asset holdings of the company, his net return by way of 
dividends as compared with other opportunities in the open market. 

(Tr. 155) 

77. Investors are concerned about the length of time they 
sight have to keep an investment, the degree of loss and risk compared 
to possible gain, possibility of liquidation of the investment, and the 
available market in which to dispose subsequently of stock. ( T r. 157) 

78. The criteria used by an appraiser in selecting comparables 
are size, product, market, customers and trade name. (Tr. 158) 

-20- 
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79. At th« end of 1973, Modem Maid Pood Products, Inc. had 

4" 

net worth of $9.08 a common share (App 1) and Its common stock, listed 
on the American Stock Exchange sold for $3 a share on July 10, 1974. 

(App 2) There were no sales after July 10, 1974 through July 29th, 1974. 

30. 'Operations of Modem Maid Pood Products, Inc. reflect 
a lose of $235,000^ In the fourth quarter of 1973 and a loss of 
$263,000 in the first quarter of 1974 (App. 3 A 4) 


*- 
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k ^ 
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(1) 9 months earnings to Sept. 30, 1973 - App. 3 $336,000 

12 months earnings to Oec. 31, 1972 - App. 1 3 51,00 0 

Loss In 4th quarter 1973 $235,000 
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T. C. Memo. 1974-285 


UNITED STATES TAX COURT 

SEYMOUR SILVERMAN, Et Al.,* Petitioners v. COMMISSIONER 
OF INTERNAL REVENUE, Respondent 


Docket Nos, 


3707- 72, 

3708- 72, 

3709- 72, 

3710- 72. 


Filed November 6, 1974. 


Sidney Gelfand and Wallace Musoff , for the petitioners. 
Stanley J. Goldberg , for the respondent. 


The cases of the following petitioners are con¬ 
solidated herewith: Helen Silverman, docket No. 3708-72; 
Jack Silverman, docket No. 3709-72; and Frances Silverman, 
docket No. 3710-72. 


v 
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MEMORANDUM FINDINGS OF FACT AND OPINION 
QUEALY, Judge : The respondent determined defi¬ 


ciencies in gift tax to be due from petitioners for 


the calendar year 1968, as follows; 


Docket No. 

3707- 72 

3708- 72 

3709- 72 

3710- 72 


Petitioner 
Seymour Silverman 
Helen Silverman 
Jack Silverman 
Frances Silverman 
Total 


Deficiency 

$116,902.50 

116,902.50 

259,087.20 

259,087.20 

$751,979.40 


The sole issue for decision relates to the 

determination of the value, within the meaning of 
2 

section 2512, of the shares of class B common stock 
of Modern Maid Food Products, Inc., on August 21, 
1968 and September 24, 1968, the dates when peti¬ 
tioners made gifts of the stock to certain trusts. 


2 

All statutory references are to the Internal 
Revenue Code of 1954, as amended, unless otherwise 
indicated. 
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FINDINGS OF FACT 

Some of the facts have been stipulated by the 
parties. Such facts and the exhibits attached thereto 
are incorporated herein by this reference. 

Seymour Silverman and Helen Silverman are hus¬ 
band .nd wife. At the time of the filing of their 
petitions herein, they legally resided at Lynnbrook, 
New York. Seymour Silverman filed a U.S. Gift Tax 
return for the calendar year 1968 with the district 
director of internal revenue, Brooklyn, New York. 

Mrs. Helen Silverman consented to have the gifts 
made during the calendar year 1968 considered as 
having been made one-half by her and the other half 
by her spouse. 

Jack Silverman and Frances Silverman are hus¬ 
band and wife. At the time of the filing of their 
petitions herein, they legally resided at Woodmere, 
New York. Jack Silverman filed a U.S. Gift Tax 
return for the calendar year 1968 with the district 
director of internal revenue, Brooklyn, New York. 





■rs. t'rar .es ° iverman consented to have the gifts 
mad during che calendar year 1968 considered as 
havj.. been made one-half by her an-, the other half 
by her spouse. 

Modeln Maid Food Products, Inc. (hereinafter 
referred to as "Modern Maid"), was organized or 
January 7, 1952, under the laws of the State of New 
York and has engaged in the business of manufacturing 
a.id selling breading and batter mixes for use by pro¬ 
cessors of shrimp, fish, and poultry, and the manu¬ 
facturing and selling of prepared flour mixes for 
mass feeding outlets such as hospitals, restaurants, 
and hotels. The flour mixes are sold through whole¬ 
sale grocers. Modern Muid is a successor to a partner 
ship formed in 1933. 

Modern Maid has two wholly-owned subsidiaries, 
Modern Maid Food Products of Louisiana, Inc., and 
Modern Maid Realty Corp., both incorporated under the 
laws of the State of Louisiana. The principal 
executive offices of Modern Maid were located at 
110-60 Dunkirk Street, Jamaica, New York., 
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On April 22, 1968, the capitalization of Modern 
Maid, and the shares held by the respective share¬ 
holders, were as follows: 

Common Stock Preferred Stock 
$100 Par Value $100 Par Value 


Jack Silverman 

1,284 

265 

Seymour Silve rman 

645 

430 

Harold Oppenheim 

225 

150 

Stanley Silverman 

3 

10 

Joel Silverman 

Jack Silverman Founda- 

3 

10 

tion 


575 

Total 

2,160 

1,440 


On April 22, 1968, Modern Maid Food Products, Inc., 
requested a ruling from the Commissioner of Internal 
Revenue that a proposed reorganization qualify as a 
tax-free reorganization under the provisions of sec¬ 
tion 368(a)(1)(E). Under the proposed reorganization, 
Modern Maid would increase authorized preferred stock 
$100 par value from 1,500 to 30,000 shares and create 
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two new classes of stock, namely (a) 24,000 shares of 
voting class A common stock par value $10 per share 
and (b) 96,000 shares of nonvoting class B common 
stock par value $10 per share. Each share of the 
original common stock would thereupon be exchanged 
for 10 shares new class A common par value $10 per 
share, 40 shares new class B common par value $10 
per share, and 11 shares preferred par value $100 
per share. 

On June 28, 1968, the Commissioner of Internal 
Revenue issued his ruling with respect to Modern 
M id's request of April 22, 1968. 

On July 13, 1968, Modern Maid voted to adopt 
the proposed plan of reorganization, effective 
Aug -2, 1968. As a result of the reorganization, 


A317 


- 7 - 
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the outstanding capital stock of Modern Maid Food 
Products, Inc., was held as follows: 


Class A 


Class B 


5% Common 



Common 

Common 

Preferred Stock 


$10 par value 

$10 par value 

$100 par value 

Jack Silverman 

12,840 

51,360 

14,389 

Seymour Silverman 

6,450 

25,800 

7,525 

Harold Oppenheim 

2,250 

9..000 

2,625 

Stanley Silverman 

30 

120 

43 

Joel Silverman 

30 

120 

43 

Jack Silverman Founda- 




tion 



575 


21,600 


86,400 


25,200 


On August 12, 1968, Modern Maid entered into an 
agreement for the sale of unissued class B common stock 
to selected employees and legal counsel. The said 
agreement concerned purchases for investment purposes 
only and prohibited the subscribing stockholders from 
disposing of or encumbering their class B stock without 
the consent of the corporation. In absence of such 
consent or on the retirement or death of the subscribing 
stockholder, the agreement provided: 

* * * The P'"ty {the subscribing stock¬ 
holder or his estate] * * * shall give to 
the Corporation written notice by certified 
mail of his intention, and such notice shall 
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contain an offer to sell all his stock in 
accordance with the terms of this agreement, 
within thirty (30) days after the date of 
such notice, the stockholder giving such 
notice shall sell and the Corporation shall 
purchase all of such stockholder's stock. 

The purchase price of each share was to be based 
on the value shown on the last Federal income tax 
return or on the annual financial statement, if such 
information was not on the return. The parties 
themselves could set any other value by agreement. 
Pursuant to this agreement, Modern Maid, in Septem¬ 
ber 1968, sold 4,790 shares of its class B common 
stock to said employees and associates at $10 per 
share. 

Gifts of class B common stock were made by 
Jack Silverman, Seymour Silverman and Harold Oppen- 
heim on the dates and in the amounts set forth 
below: 

Date Donor Donee No. of Shares 

8/21/68 Jack Silverman Trust for Benefit of 

Joel Silverman 25,680 

Trust for Benefit of 

Stanley Silverman 25,680 

Total 51,360 
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Date Donor Donee 

9/24/68 Seymour Silverman Trust for Benefit of 

Susan Silverman 

Trust for Benefit of 
Anne Silverman 

Trust for Benefit of 
Beth Silverman 

Total 

12/8/68 Harold Oppenheim Martin Oppenheim 

Sandra Oppenheim 

Trust for Benefit of 
iJlysia Beth Oppenheim 

Trust for Benefit of 
Robert Alan Oppenheim 

Total 

On December 31, 1968, the following positions 
were held by the persons listed below: 

Name 

Jack Silverman President and Director 

Harold Oppenheim Vice President and Director 

Seymour Silverman Secretary-Treasurer and Director 

Stanley Silverman Director 


2,000 

2,000 

2,000 

2,000 

8,000 



* 
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Jack Silverman, then 60 years of age, one of the 
founders of Modern Maid, had been its chief executive 
since 1957. Harold Oppenheim, then 54 years of age, 
had been employed by Modern Maid since 1954. Between 
1954 and 1968, he served as superintendent in charge 

of plant operations and since 1968 had served as 

« 

vice president in charge of plant operations. Seymour 
Silverman, then 49 years of age, had been employed by 
Modern Maid since 1952 and had served as secretary- 
treasurer since that time. Stanley Silverman, then 
26 years of age, had been employed by Modern Maid 
continuously since 1967. 

Beginning in March 1969, negotiations were 
initiated on behalf of Modern Maid with Ladenburg, 
Thalmann & Co., investment bankers, with a view 
towards the sale of stock of Modern Maid in a public 
offering. 

A special meeting of the stockholders was called 
on June 16, 1969, to amend the certificate of incor¬ 
poration of Modern Maid, and to take such other actions 
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as were necessary in order to meet the conditions 
prescribed in the agreement with Ladenburg, Thalmann 
& Co. for a public offering of the common stock of 
Modern Maid. 

^ this meeting of June 16, 1969, an amendment 
to the certificate of incorporation was adopted 
authorizing a capitalization consisting of 2 million 
shares of common stock of a par value of $1 per share 
with voting rights, and 100,000 shares of convertible 
preferred stock with such designations, relative rights, 
preferences and limitations, as might be set by the 
board of directors; a further amendment was adopted 
to provide that no shareholder shall have preemptive 
rights; and the permissible number of directors was 
increased to not less than three and not more than 
nine. A plan of reorganization was thereupon adopted 
whereby each share of then issued and outstanding 
preferred stock would be exchanged for 8.75 shares 
of the new common stock, each share of presently 

* 

issued and outstanding class A voting stock would be 
exchanged for 7 r' i ares of the new common stock, and 
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each share of the presently issued and outstanding 
class B voting stock would be exchanged for 6.5 
shares of the new common stock. 

At the same meeting, the proposal by Ladenburg, 
Thalmann & Co. for the underwriting and public sales 
of the shares of Modern Maid was approved and the 
approp’-'' ‘te authorizations to the offices and 
dire< is to proceed therewith were adopted. 

Following the meeting of the stockholders on 
June 16, 1969, the exchange of the then outstanding 
class A common stock, class B common stock, and pre¬ 
ferred stock was consummated in accordance with the 
plan adopted at the meeting. 

On October 28, 1969, Ladenburg, Thalmann & Co. 
issued its prospectus whereby it made a firm commit¬ 
ment to underwrite and publicly sell 350,000 shares 
of the new common stock at $12 per share. It acquired 
100,000 shares from the company and 250,000 from 
certain selling shareholders. 
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The Consolidated Balance Sheet of Modern Maid and 
its subsidiaries as of December 31, 1967, was as follows: 


ASSETS 


CURRENT 

Cash 

Accounts & Notes Receivable 
Inventories 

Certificate of Deposit 
Interest Receivable 
FIXED ASSETS 

Machinery & Equipment 
Furniture & Fixtures 
Leasehold Improvements 
Land & Building 
Truck Trailer 

Less: Reserve for Depreciation 
OTHER ASSETS 

Deposits & Advances 
Investments 

Life Insurance - Cash Surrender Value 
Deferred Charges 
Net Leasehold 


$ 497,715 

2,656,444 
415,458 
150,000 
4,029 


1,636,987 
87,927 
220,959 
343,358 
24,842 
2,314,074 
1,039,470 


54,027 

26,000 

32,703 

13,415 

3,950 


$3,723,646 


1,274,604 


130,095 


LIABILITIES & CAPITA 

CURRENT 

Accounts Payable 
Taxes Withheld 
Accrued Expenses 
Federal Income Taxes 
Due to Officers 
Notes Payable 
NET WORTH 

Common Stock 
Preferred Stock 
Surplus 


$5,128,345 


744,138 
25,036 
237,496 
211,999 
21,901 
36,455 

216,000 

144,000 

3,491,320 


$1,277,025 

3,851,320 
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The Consolidated Statement of Operations of 
Modern Maid and subsidiaries for the period 
December 31, 1964 to 1968, inclusive, and the 6-month 
period ended June 30, 1968 and June 30, 1969, was 
as follows:^ 


3 

The financial data for the taxable years ended 
December 31, 1964 and 1965 and for the 6-month 
period ended June 30, 1968, are unaudited. 



Year, December 31 
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Federal 393,483 522,567 479,362 558,575 817,750 374,713 477,558 

state and City _ 36,881 50,035 _58^,786 90,158 96,878 41,949 52,807 

_ 430 > 364 572,602 538,148 648,733 914,628 416,662 5^0,365 

Net Income $ 425,747 $ 622,482 $ 589,223 $ 635,661 $ 78.,249 $ 380,086 $ 430,695 
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After the 1968 recapitalization of Modern Maid, 
the earnings per share of the common stock based on 
the consolidated income for the taxable years 1964 
to 1968, inclusive, were as follows: 


Shares 

Outstanding 1964 

1965 

1966 

1967 

1968 

Net income 


$425,747 

$622,482 

$589,223 

$635,661 

$788,249 

Preferred Stock 
5% cum. pref. 

25,200 

126,000 

126,000 

126,000 

126,000 

126,000 

Class A common 

21,600 






Class B common 

91,190 






Earnings for 
common shares 

112,790 

299,747 

496,482 

463,223 

509,661 

662,249 

Earnings per 
common shares 


2.66 

4.40 

4.11 

4.52 

5.87 


Modern 

Maid was 

engaged in 

the bu: iss 

of manu- 



facturing and selling breading and batter mixes for use 
by processors of shrimp, fish and poultry, and the 
manufacturing and selling of pi pared flour mixes for mass 
feeding outlets such as hospitals, restaurants and hotels. 
The flour mixes are sold through wholesale grocers. 
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Modern Maid Food Products, Inc. is a successor tc a 
partnership formed in 1933. It had a long history 
of steady earnings and growth. 

Modern Maid's three major competitors with 
regard to its breading and batter mix products were 
Newlywed Baking Co. of Chicago, DCA Food Industries 
(formerly Donut Corporation of America), and Griffith 
Laboratories of Toronto, Canada. Its chief competitors 
in the prepared flour mix field were Pillsbury Flour 
Mills, General Mills, and DCA Eood Industries. 

There were no public sales of the common stock 
of Modern Maid prior to the underwriting by Ladenburg, 
Thalmann & Co., referred to above. No evidence was 
presented to show any public cr other sales of stock 
in any company which might be considered comparable 
to Modern Maid. A multiple of ten times average 
earnings was a reasonable basis for the valuation of 
the class A common stock of Modern Maid. 
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As of August 21, 1968, and as of September 24, 

1968, the fair market value of the class A common 

stock of Modern Maid was not less than $40 per share. 

As of the same date, the fair market value of the 

class B common stock was not less than $25 per share. 

OPINION 

The sole issue presented in this case relates 
to the value for gift tax purposes of several gifts 
of class B common stock of Modern Maid, totaling 77,160 
shares. The procedures for the valuation of such 
property are set forth in sections 25.2512-1 and 
25.2512-2, Gift Tax Regs. Since there were no public 
sales of the stock in question, the parties have resorted 
to other factors in accordance with those regulations. 

The petitioners had absolute control of Modern 
Maid. They proceeded to effect a plan of reorganization 
or recapitalization for the purpose of making a gift of 
an interest in the corporation to their children, at the 
same time affording an opportunity to selected employees 
and associates in the business to buy some stock in the 
corporation. 


v 
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Pursuant to a plan of recapitalization effected 
August 12, 1968, the then outstanding 2,160 shares of 
common stock par. value $100 per share were exchanged 
for 10 shares of class A common stock with a par value 
of $10 per share, 40 shares of class B common stock 
with a par value of $10 per share, and 11 shares of 
preferred stock with a par value of $100 per share. 
Simultaneously, by agreement dated August 12, 1968, 
Modern Maid issued 4,790 additional shares of class B 
common stock to selected employees and legal counsel 
for a price of $10 per share. Following these trans¬ 
actions, Modern Maid had outstanding 21,600 shares of 
class A common stock, 91,190 shares of class B common 
stock and 25,200 shares of preferred stock. 

As a result of the recapitalization. Jack 
Silverman held 12,840 shares of class A common stock, 
51,360 shares of class B common stock and 14,389 
shares of preferred stock. On August 21, 1968, he 
made gifts in trust for the benefit of his children 
totaling 51,363 shares of class B common stock. 

As a result of the recapitalization, Seymour 
Silverman held 6,450 shares of class A common stock, 
25,800 shares of'class B common stock, and 7,525 
shares of preferred stock. On September 24, 1968, 
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he made gifts in trust for the benefit of his chil¬ 
dren totaling the 25,800 shares of class B common 
stock. 

For gift tax purposes, the petitioners reported 
a valuation of $10 per share for the class B common 
stock. In his notice of deficiency, respondent 
determined that the stock had a value of $48 per 
share. In his brief, respondent contends for a value 
of $25 per share. In their brief, petitioners argue 
that the valuation of $10 per share was too high, 
claiming a value of not more than $5 per share. 

In this proceeding, the Court is not called 
upon to consider the tax consequences of the 
reclassification of the class B nonvoting shares 
intc voting shares and the public offering of such 
shares. Until such event took place, all that the 
donees received was a nonvoting interest in a family- 
controlled corporation. However, we cannot ignore 
the realities of the situation. 

The occasion for the subsequent exchange of the 

* 

nonvoting stock for voting stock, in order that an 
interest in the corporation could be sold to the 
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public, may not have been foreseen at the time of the 
recapitalization and gifts. This does not mean that 
a second step in the "giving process" was not contemplated 
at some future date, irrespective of that occasion. 4 If 
all petitioners had in mind was to make a gift of non¬ 
voting common stock to their children, the parties 
probably would not be before this Court. The fact that 
the offer of the shares to the employees and associates 
at $10 per share was coupled with the restrictions on 
the sale of such shares under certain conditions at 
book value further confirms that none of the trans¬ 
actions involved in this proceeding can be measured as 
one would an arm's length sale such as would be made 
to a stranger. 


4 

Petitioners offered proof that the transaction 
with Ladcnburg, Thalmann & Co., which brought about 
the conversion of the class B nonvoting common stock, 
was not foreseen at the time rf the gifts. This does 
not negate the respondent's claim that petitioner's 
future plans went beyond the first step, with which 
we are here concerned. 





The basis upon which petitioners w^uld velua the 
class B common stock is concisely stated in a hi;o- 
thetical question proposed in peti t.'oners ’ repl/ 
brief as follows: 

* * * 'How much would I invest to acquire 
25,680 shares of Class B nonvoting, nondivi¬ 
dend paying stock of Modern Maid Food Products, 

Inc. in^August 1968 knowing the earning history 
and book value up to December 31, 1967, knowing 
those controlling the business had no plan or 
intention of going public, knowing that the 
substantial salaries and preferred dividends 
vitiated any incentive to declare dividends on 
the common stock, and knowing that the manage¬ 
ment intended to leave control to their 
children?' 

Nothing in this record would support the hypothesis 
that ''those controlling the business had no plan or 
intention of going public," nor can ve attribute tc 
petitioners, who controlled the voting stock, an 
intent to refrain rrom declaring dividends, increasing 
their salaries at will, and otherwise acting to the 
detriment of the nonvoting stockholders. On the 
contrary, petitioners were in a quasi-fiduciary 
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relationship to the holders of the minority or non¬ 
voting interests. As such, t' would be required to 
act in good faith as far as the . 'ghts of the minority 
are concerned. P epper v. Litton , 308 U.S. 295 (1939); 
Zahn v. Transaw. ica Corporation , 16 2 F. 2d 36 (C.A. 3, 
1947). If that duty were breached, the minority 
shareholders could maintain a cause of action to 
prevent or redress any injuries. Doherty v. Mutu al 
Warehouse Company , 245 F. 2d 609 (C.A. 5, 1957).^ 

The only statement with which we are in agreement is 
that the intent of petitioners was to leave control of 
the corporation to their children. We are really being 
asked to look at the first step in the fulfillment 
of that intent. 


5 

The only point on which the _xpert witnesses 
seemingly agreed was that the nonvoting stock should 
be treated the same as a minority interest in a closely- 
held corporation. 

6 

For a ^'scussion with respect to the liability of 
the directs s for failure to declare dividends, see 
Bittker and Eustice, Federal Income Taxation of Cor¬ 
porations and Shareholders, 118.02, p. 8-6 (3d Edition, 
1971) . 
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The expert testimony presented by petitioners 
with respect to the value of the class B common stock 
failed to take into account the fact that if peti¬ 
tioners intended to sell a substantial interest in 
Modern Maid—and the class B common stock represented 
approximately two-thirds of the equity after the 
preferred stock—they would have adopted a different 
course of action or there never would be a sale. 
Although Ladenburg, Thalmann & Co. was unquestionably 
the best qualified "expert" to express an opinion with 
respect to the value of r..u stock of Modern Maid, 
petitioners chose not to present the testimony of 
that firm. 

An expert witness for respondent testified that 
the stock, giving consideration to its restricted 
character, had a fair market value as of the date of 
the gifts of $25 per share. His opinion is supported 
by a valuation fer the common stock, as a whole, 
discounted for the lack of voting power and control. 
However, rather than look to opinion evidence with 
respect to the value of the class B common stock from 
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an "outsider," the Court would be inclined to give 
greater weight to the relative value of the class B 
common stock which the petitioners, who still had 
control of the corporation, attributed to that stock 
in the ensuing transaction whereby both classes of 
stock were exchanged for a single class of voting 
common stock. 

At the time of the gifts, there were outstanding 
21,600 shares of class A common stock and 86,400 shares 
of class B common stock. Contemporaneously therewith, 
an additionax 4,790 shares of class B common stock were 
sold to selected employees and associates, making a total 
of 91,190 shares of class P common stock outstanding. 

A few months later, petitioners approved the terms 
of a second reorganization whereby the class A common 
stock would receive 7 shares of a new common stock and 
the class B common stock would receive 6.5 shares of 
a new common stock, thereby attributing to the class B 
common stock a value equal to 65/70ths of the value of 
the class A common stock. As a result, the holders of 
21,600 shares of class A common stock acquired 151,200 


I 
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shares of the new common stock and the holders of 
91,190 shares of class B common stock acquired 
592,735 shares of the new common stock. In this 
proceeding, neither party has directly challenged 
the basis for the exchange. In fact, petitioners' 
main objection was that the value attributed to 
either class of stock, as of the date of the agree¬ 
ment with Ladenburg, Thalmann & Co., should not be 
taken as evidence of value or. the dates of the gifts. 

Irrespective of the value attributed to the new 
common stock by Ladenburg, Thalmann & Co. in con¬ 
nection with a public offering, the fact that the 
old class B common stock was given a parity of 6.5 
to 7 with the old class A common stock provides a 
yardstick with which to measure the value of the former 
as of the dates of the gifts. At that time, the Court 
would find that the class A common stock had a fair 
market value of about $40 per share. Using the 
subsequent exchange as a basis, this would result in 
a fair market value of $37 per share for the class B 


common stock. 
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Accordingly, considering the record before us, 
the Court finds that the fair market value of the 
class B common stock of Modern Maid, as of August 21, 
1963 and as of September 24, 1968, was not less 
than $25 per share. 


Decisions will be entered 
unddr Rule 155. 
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SEYMOUR SILVERMAN, ET AL., 

Petitioners, 


COMMISSIONER 07 INTERNAL REVENUE, ) 

Respondent. ) 


Docket Nos. 3707-72 
3706-72 

3709- 72 

3710- 72 




Petitioners respectfully aove pursuant to Rule 161 


for further findings of fact deeaed essential to a proper 
review of the opinion in the above entitled cases. 

FOR CAUSE IT IS SHOWN chat the following findings 
of fact requested by petitioners in their brief are supported 
by the record, to aany of which respond en t stated "no 
objection" or did not deny their accuracy. 

Nuebers 7, 3, 9, 12, 13, 14, 18, 20 through 23, 

23 through 34, 35 prefaced with "Mr. Cannon teatlfed", 34, 

37 prefaced with "Mr. Cannon testified;' 38 through 56, 60 


through SO. 


Additional requested findings of fact supported 


by the record are: 
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j HZETIZ ~ ! 
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I 






% / 

/ 


A339 

The average return of net Income on net worth 
at the beginning of the year for 'he comparable companies 

uaed by reapendent's expert was 17.62%. (See computations 
on pages 28, 29 of petitioners' brief based on the data 
in Exhibit Q., pp. 27, 41, 42.) 

The common stock equity of Modern Maid "ood 
Products, Inc. at December 31, 1967 represented approximate- 
ly 26% of the total assets. (Ex. 8-H) The alleged comparable 
companies used by the respondent's expert had an average 
common stock equity of 65% of total assets. (Computation on 
page 32 of petitioners' brief based on the data in Exhibit Q, 
pp. 38, 40, 41, 43) 

All of the acquisitions cited in the government 
expert s appraisal report in the schedule on page 50, which 
was the basis for computing his discount of 25% for a minority 
interest, were for stock of the acquiring companies. (Prencice- 
Hall Capital Adjustment Service through 1969, pp. C-49, L-18, 
L-82, M-85, M-204, R-93, U-45) 

WHEREFORE, it is prayed this motion be granted. 

Respectfully submitted. 

Dated: November 21, 1974 

New York, N.Y. 10022 

(212) 753-2900 
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UNITED STATES TAX COURT 


.. 

SEYMOUR SILVERMaN, ET AL., 


v. 


Petitioner*, 


COMMISSIONER OF INTERNE REVENUE, 


Respondent. 


x 



Socket Nos. 3707-72 

3708- 72 

3709- 72 

3710- 72 


MOTION FOR RECONSIDERATION OF OPINION 

Petitioners respectfully move pursuant to Rule 161 
for a reconsideration of the opinion in the above cases. 

FOR CAUSE IT IS SHOWN that memorandum opinion 1974- 
285, filed by the Court on November 6, 1974 substantially 
erred and warrants reconsideration. 

Petitioners respectfully submit that the Court 
erred as follows: 

1. The Court adopted a method of valuation complete¬ 
ly alien to any proposed by the respondent or petitioners. 
Such action deprived the petitioners of the right to offer 
rebuttal evidence or show in their brief the error in the uae 
of such method. 


The respondent made no attempt to either explain 
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or support the deficiency proposed in the statutory notice 
of deficiency. At the time of trial the respondent ad¬ 
mitted error In his determination of $48 a share and sub¬ 
mitted no evidence other than the appraisal report and 
testimony of Hugh MacMullen III to support a value of $25 
a share. Petitioners and respondent exchanged their 
respective experts' appraisal reports prior to trial and 
petitioners prepared their case to show the Invalidity of 
the respondent's expert's appraisal In concept, data 
selection and mathematical computations. Certainly the 
petitioners' due process rights are Impaired when they are 

deprived of the right to refute a basis never advanced by 

( 1 ) 

the respondent, but used by the Court in Its opinion. 

( 2 ) 

The Court In its opinion correctly states: 

"The Court is not called upon to consider 
the tax consequences of the reclassification 
of the Cl '’SS B r.onvotlng shares and the 
public offering of such shares. Until such 


(1) That the u(thod and data used were of the Court's own 
making is In part note ’ in the transcript on p. 206, 
line 15 through p.206, line 3. 

(2) p. 10 


- 2 - 
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event took place, all that the donees 
received was a nonvoting Interest In a 
family controlled corporation. 

But then the Court proceeded to do what It stated It wa 

not to do. In valuing the shares. It referred to the future 

public offering which even the Court Itself recognized was 

brought about by a tranaactlon occurring after the time 

(3) 

of the gifts and not foreseen at the time of the gifts . 

The Court's advent Into the realm of speculation 

about the donee's contemplation in Sept mber and October 1968 

to "go public" at some future unspecified date, concerning 

which there isn't a scintilla of supportive evidence, was 

specifically banned by the Supreme Court In Olson v. U.S . 292 

U.S. 246 (1934) when it stated (p.257) 

"Elements affecting value that depend upon 
events or combinations of occurrences which, 
while within the realms of possibility, are* 
not clearly shown to be reasonably probable 
should be excluded from consideration, for 
that would be to allow mere speculation and 
conjecture to become a guide for the 
ascertainment of value — a thing to be con¬ 
demned in business transactions as well as 
addend) 101 * 1 a8Certainment of truth."(emphasis 

The Tax Court further stated: 

"The expert testimony presented by the 
petitioners failed to take into account the 
fact that if petitioners Intended to sell 

(3) p. 21 


- 3 - 
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a substantial Interest in Modem Maid -- 
and the Class B stock represented approx¬ 
imately two-thirds of the equity after the 
preferred stock -- they would have adopted a 
different course of action or there never 
would have been a sale."(4) 

Such "different course of action" for valuing 

the stock would convert the property into something other 

than what the petitioners were giving. To adopt a "different 

course of action", not set out by the Court, but presumably 

a public offering, would 

(a) No longer be the property which was the 

actual subject of the gift, but some entirely different 

property, and 


(b) Not be possible with non-voting stock. 

To use publicly owned voting stock as the basis 
for valuation would be not only a horse of a different color, 
but an entirely different animal. It would represent loss 
of control by the donors cf their company. This is something 
they were unwilling to do in any event -- even with respect 
to gifts to their own children. 

2. The Tax Court erred in its rejection of the 
truly expert testimony of Herbert Cannon ano Harold Wit with 
notable credits and long active experience in the advising 

(4) P . 24 

- 4 - 
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about and marketing of securities in the financial community. 
The testimony of such experts was not diminished upon cross 
examination or negated by contradictory evidence with respect 
to their special expertise. This testimony was rejected 
not because it wasn't valid, but only because the Court was 
of the opinion the donees would have marketed their stock 
in a different fashion or there wouldn't be any sale at all. 

This argument of the unwillingness of a donor 
to sell at the price a willing buyer would pay was raised 
by the government in Whitmore v Fitzpatrick 127 F. Supp. 710 
(Conn. 1934), but rejected by that Court. In that case the 
Court found the fair market value of the underlying assets 
was $3,118 per share. Taxpayer's experts' testimony of 
obtainable market price ranged from $850 to $1200 per share 
for minority interests (a total of 73% had been given to 
three sons). The government argued the plaintiff, as the 
sole owner, would not be a willing seller at the only price 
which a buyer according to plaintiff's experts would buy. 

Court (Judge Hincks) stated: "Surely this argument is 
irrelevant to the problem". 

The District Court stressed the "extraordinary 
difficulty in finding a buyer who would invest something 
over $200,0' j 0 (200 shares at $1000 a share) in a minority 


i> « 


5 
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interest" in s company without an established dividend 
paying record. The District Court presumptively rejected 
the theory that a larger sum could be realized if a 
different method of marketing had been pursued by first 
converting the property into something else. 

Imagine what difficulty would then exist to 
find two buyers who would pay more than $640,000 each (25,660 
shares x $25) to buy minority interests of non-voting stock 
without a market in a company making prepared batter mixes 
and crumbs for breading! Jack Silverman's gifts were to 
2 donees and Seymour Silverman's gifts were to 3 donees, 
not hundreds or thousands of donees, and the gifts should 
be valued accordingly. 

The Court failed to recognize that the different 

♦ 

course of action to which it was referring would have in¬ 
volved a great many purchasers and would have been illegal 
at that time without a registration with the Securities and 
Exchange Commission. Such a registration and such marketing 
would have converted the property that was actually given to 

(5^ The Court itself expressed the opinion that Modem Maid 
Food Products, Inc. stock "wasn't the type of business that 
would attract so-called venture capital anyway;" (Tr. 235) 
and that parties with venture capital are not attracted to 
the type of business of Modem Maid Food Products, Inc. (Tr.236). 
In both of these opinions the Court's opinion was confirmed by 
Herbert Cannon, an expert in raising venture capital. 

(Tr. 235, 236) 


6 
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( 6 ) 

property of a different kind. It le important to note 
that Section 25.2512-1 of the Commitaloner'a own regulatlona 
defines fair market value aa "that price at which property 
would change handa between a willing buyer and a willing 
seller" - just one buyer not many buyers for each gift of 
stock in a closely held corporation. Rejecting the testimony 
of Herbert Cannon and Harold Wit, which was based on the 
nature of the property actually given, for the reason stated 
by the Court is, therefore, making a finding clearly contrary 
to the weight of the evidence. 

3. Appraifal reports and testimony had been sub¬ 
mitted by both respondent's and one of petitioners' experts 
using the price-earnings method of evaluation based on 
alleged comparable companies. Bo th experts applied this 
price-earnings ratio to total corportate net income from 
which was subtracted 


(a) The estimated cost of the public offering. 

(b) The value of the preferred stock. 

(c) Dlscount(s) for minority interest and 
Class B stock infirmities. 

The petitioners definitively demonstrated the inapplicability 

* u (7) 

of the appraisal of respondent's expert and the Court 

(6) .lust as gifts of closely held stock may not be aggregated 
for valuation (Whltemore v. Fitzpatrick, supra . William 
~^ tQn » ct 60 TC 272, reviewed by the Court and 
affirmed 5th Cir. 7/26/74), they may not be broken up for 
valuation, particularly when such breakup would be a 
violation of the Securities and Exchange <ict or a 
conversion into different property. 

(7) Petitioners' Brief pp. 26-41 

- 7 - 
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was of similar opinion at the time of trial. 

The Court in its findings of fact stated: 

"A multiple of ten times average earnings 
was a reasonable basis for valuation of 
the Class A Comnon stock of Modern Maid." 

No basis for this finding was given or exists in the record. 

Petitioners' expert, Gordon Smith of the American Appraisal 

Company did use that multiple of earnings in his report, but 

that was a multiple of total corporate earnings based upon 

an assumed public offering and from which initial total value 

deductions were taken for the cost of going public, the value 

of the preferred stock and the discount applicable to minority 

interest and Cla*6 B stock infirmities. The Court has used 

the same ten times earnings multiple, but applied it to the 

pro-forma earnings per share of Modem Maid Food Products, Inc., 

as if Modem Maid Food Products, Inc. was already a public 

company, which it wasn't, and without making the deductions 

used b ? both Respondent's and Petitioners' experts . If these 

deductions were made, a quite different valuation would result. 

The government's expert used an 8% factor for cost 
of going public. He admitted that was purely for underwriting. 

(8) Tr. p.190 - The Court "I think Mr. Gelfand that that's 
why the Court came back to the basic proposition that 
if you want to, .... there are so many factors missing 
that the Court would be inclined to entertain a motion 
that we strike all of them (the appraisals) frankly." 

- 8 “ 
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writing cost. He didn't know any company other than hodern 
Maid Food Products, Inc. that paid only 8Z for an underwriting 
in 1968 or 1969 for a small offering. In addition, there are 
costs for legal fees, accounting fees and adminletrative costs. 
Mr. Smith, petitioners' expert, taking these other costs into 
consideration used a cost factor of 15Z which percent was 
supported by the testimony of Herbert Cannon with vast 
experience in the underwriting field. It is pertinent to note 
that in Inga Bardahl TCM 1965-158, the respondent's own expert 
discounted the price-earnings determination of fair market 
value by 20Z for the cost of going public. 

The government's only expert witness in this case 
stated discounts for minority Interests vary from 10Z to 50Z 
from otherwise fair market value. He used a 25Z discount 
factor computed on his schedule on page 50 of his appraisal 
report. The non-applicability of his comparatives as well r * 
the mathematlcl errors have been commented upon at length 
in petitioners' original brief. 

The ceses cited by government's own expert in 
Exhibit Q relfect the following percentages of discount for 
minority Interest. 

Drybrough v. U.S. 35X 

Obermer v. U.S. 33 1/3Z 
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The actual purchases of twelve minority Interests 
by the Value Line development Corp. in January - July 1968 
are set out in Exhibit 18 in a schedule entitled "Exhibit 3." 
This data was for restricted shavas of publicly traded 
securities and thus enjoyed a somewhat more favorable position 
than a minority Interest in a closely held corporation with 
no market for its shares. 


The Discounts for minority interests in this chart 
vary from a low of 16.71 to a high of 71.4Z with a mean of 
44Z and a median of 42Z. 


Toward the end of 1969 when Modern Maid Food 
Products, Inc. became publicly owned, a discount of 8Z was 
recognized for the Class B Common stock from the Class A 
Common stock, although Mr. MacMuilen determined a discount 
of 16 2/3Z or a maximum of $5 a share. 

applying these facts to a ten times earnings 
valuation if public, gives the following result: 


Average earnings of 4 years 

prior to the gifts $ 570,0)0 

Value of Company (10 times earnings) 5,700,000 


Less Cost of going public -15Z 850.000 


Balance $ 

Preferred stock 

Value to coranon stock $ 

Value per share ( u. 112790 $ 

Discount for minority Interest 35Z 

$ 

Dit count for Class B Limitation-8Z 
Value Class B Common stock - $ 


4,850,000 

2.520.000 

2.330.000 

20 

7 

13 

1 

12 
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Using the government expert's return on net worth 

* 

approach, which method eliminates the vagaries of the market 
place, and correcting for mathematlcl and other errors in 
Mr. MacMullen's use of the data, ; ^lves the following result: 

Comparables' average of net Income as a percent of net worth 
at the beginning of the year was 17.62X (see petitioners' 
brief pp. 28, 29) 


Net Worth per books 
Comparables' X of return 


1/1/68 6/30/68 

3,850,000 4,200,000 

17.62X 17.62X 


Relative Net Income 
Earnings - 6 mos. 
Excess Earnings 


Goodwill 

Net Worth per Books 
Value of Company 
Preferred stock 
Balance of Common Stock 
Computed value of common stock 
112,790 shares 



$ 678,000 

$ 740,000 

x 2 

760.000 

760.000 


82,000 

20,000 

return 

_ ULJf21 

17.62X 


465,000 

110,000 


3.850.000 

4.200.000 


4,315,000 

4,310,000 


2.52 .000 

2,520.000 


1,790,000 
$ 1,800,000 

$16 a share 


Discount for minority interest and no market-35X 5.60 


Discount for Class B limitationa-8X 
Value Class B Common stock 


10.40 
.80 
$ 9.60 


- 11 - 
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4. The Court also erred In lte application of 
the burden of proof rule. Once the Commissioner acknow¬ 
ledged that his original $48 a share value determination 
was in error, his presumption of correctness disappeared 
as the Court noted.^ 

When the determination of the Commissioner 
is found to be invalid, the determination made by the Tax 
Court 'must be based upon substantial evidence and it is 
incumbent upon the Commissioner, not the taxpayer , to come 
forward with that evidence.(emphasis added) 

To the same effect is the decision in 
Helvering v. Taylor 70 F. 2d 619 (2nd Cir. 1934) affirmed 
293 U.S. 507 (1935). In the Tavloi case the Court of Appeals 
for the Second Circuit said: 

"If the burden of proof goes so far as 
to demand not only that the taxpayer show 
that the deficiency assessed against him 
is wrong, but what is the proper deficiency, 
or that there should be none at all, the 
decision (B.T.A.) was right even though we 
know the tax is too high. In an action to 
recover taxes unlawfully collected the 
burden does go so far. (citations) But the 
reason for this is obvious; a plaintiff, 
seeking an affirmative Judgment measured in 
dollars, must prove how much is due. His 
claim is for money paid and he must show that 
every dollar he recovers is unjustly with¬ 
held. So it is not enough merely to prove 


(9) Tr. 207. 

(10) Kaufmar- v. Commlssionpr 18 AFTR 2d 6031 (4th Cir. 1966). 
This rule may not apply in the case of deductions. 
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that the tax as a whole was unlawful; some 
of the dollars he paid may nevertheless 
have been due. But this reasoning docs not 
apply when the proceeding la to review an 
assessment. Although that does Indeed 
partake of the nature of a judgment, and the 
taxpayer has the burden of proving that It 
was wrong, after he has done so, he need not, 
at least under ordinary principles of pro¬ 
cedure, prove that he owed no tax, or what 
was the tax that he did owe. The original 
assessment rested upon a finding, presumptive¬ 
ly correct, but the presumption of Its 
dorrectness does not extend to other findings 
which the Commissioner has never made . Any 
other result would Invert the ordinary rules 
of procedure by Imposing a burden of establish¬ 
ing a negative upon the obligor; Indeed of 
disproving the existence of all possible 
obligations, (emphasis supplied) 


In Federal National Bank of Shawnee. Oklahoma v . 

Commissioner 180 F. 2d 494 (10th Clr. 1950) the Court stated: 

"The burden of proof was on the taxpayer 
to show that the Commissioner's determination 
was invalid, but to meet that burden It was 
sufficient for the taxpayer to show that the 
determination was excessive and Invalid. The 
taxpayer was not required to prove that he 
owed no tax or the correct amount of tax l>e 
did owe . It may not be held that he Is bound 
to pay a tax that confessedly he does not owe, 
unless his evidence was sufficient also to 
establish the correct amount of tax. If any, 
that might be lawfully exacted." (emphasis 
added) 

See also A & A Too l & Supply Co. et al. v. Commissioner 

182 P. 2d 300 (10th Clr. 1950) 


- 13 - 
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In the instant casa tha Comsiasioner's 
determination in tha statutory notica was admittedly in 

ax :or whan ha opted for $25 a share instead of th. original 
$48 a share. 

Despite tha burden of proof now being on tha 
Commissioner, tha Tax Court holds petitioners' proof that 
going public' 1 was not foreseen at the time of gift does 
not negate the respondent's claim that petitioner's future 

plans went beyond the first step, with which we are here 
concerned 

The Court also stated "Although Ladenberg, 
Thalaann & Co. was unquestionably the best qualified 'expert* 
to express an opinion with respect to value of the stock of 

Modern Maid, petitioners chose not to present the testimony 
of the ine."**** 

Petitioners submit the burden of proof being 
upon -he Consulssloner, once he acknowledged error In his 
original determination, it was not Incumbent upon them to 
disprove a mere 'claim' of the respondent with respect to 
petitioners' future plane, or to call Ladenberg, Tha Imam & Co. 

TlT5 T.C. Opinion, p. 21, fn. 4 
02) P.24- 
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even assuming they were the best qualified experts to 
value the kind of stock given as a gift lu 1968. 

»ith respect to future plans t r ''going public", 
the record does contain the following. 

Q. "up to and including the time of the gifts, 
did you have any intention for Modern Maid Food Products, Inc. 
to become a publicly owned corporation or to merge or sell 

said corporation? (emphasis added) 

y ,( 

«>. (Jack Silverman) No, there was not. 

There is no basis in the record nor has 
respondent or the Court even intimated any challenge to the 
credibility of Jack. Silverman. In fact the only evidence 
in the record on this point (exhibits and testimony) shows 
that going public was a happenstance ari'"* out of events 
occurring after the gifts were made. The respondent sub¬ 

mitted no proof that tne petitioners at the time of the gifts 
contemplated going public at some future unspecified date. 

The Courts alluding to petitioner's re¬ 
sponsibility and failure to call Ladenberg Thalmann & Co. 

(if*' 

is unwarranted since respondent had the burden of proof. 

Tpy< Tr. 13 
(X p. 21 cn U , 

(15> Respondent's effores to contact a knowledgeable party 

from Ladenberg, Thalmann 6« Co. were fruitless since such 
party was no longer available, being somewhere In Texas. 
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5. In its reply brief pet ..loners posed s 
question containing the statement 1 knowing that the sub- ' 
stantlal salaries and preferred dividends vitiated any 
incentive to declare dividends on the caenon stock'. 

The Court has interpreted those words ;o 
imply "an Intent to refrain from declaring dividends, in- 
cr ***^ n 8 their seiaries st will and otherwise acting to 
the detriment of non-voting shareholders'' and proceeds 
to demolish that strew man. The fact is that the receipt 
of substantial salaries and preferred dividends does weaken 
the incentiv e to declare common stock dividends; such 
failure to declare dividends need not be violative of a 
quasi-fiduciary relationship. Any knowledgeable buyer of 
such shares would be aware of such condition which would 
obviously affect the price he would be willing to pay. Who 
wants to buy into a company for the purpose of charging 
and proving violations of a quasi-fiduciary relationship? 

As a matter of fact the record shows no dividends have been 
declared on the common stock of Modem Maid Food Products, 
Inc. after December 31, 1967 to the time of trial in 1974. 

6. Petitioners recognise that values in any 
particular case are factual and specific , »_ particular 

case, but the opinion and determination of the Court has 


16 - 








A3 56 


no precedent in any guidelines heretofore set out by other 
courts, upon which guidelines, taxpayers and their counsel 
have a right to re^Ly. 

In Righter v. United States (Ct.Cl. 1961) 

439 F. 2d 1204, there is the following comment: 

"The Comparative Appraisal method produces, 
nevertheless,no magic formula which rigidly 
gives the exact valuation answer. Companies 
are rarely identical in size, operation, or 
product and allowances must be made as the 
statute says, for 'all other factors'. This 
would necessarily include the very fact of 
unmarketability of the stock of a closely held 
corporation . In the last analysis much 
necessarily depends on the informed judgment 
of the knowledgeable investor concerning the 
refinements and adjustments to be made in 
arriving at the ultimate valuation figure. Thus 
it is not surprising that in this field the 
opinio ns of experts are considered to be peculiar ¬ 
ly appropriate . (emphasis supplied) 

In Whitemore v. Fitzpatrick (Conn. 1954) 121 F. 

Supp. 710, Judge Hincks agreed that power of control, liquid¬ 
ity of the investment, opportunities to revamp business and 
asset holdings, net return by way of dividends as compared 
with other opportunites in the open market, the tax aspects 
of the purchase are the factors a level-headed investor 
contemplating a large investment would make. The Court stated: 

‘In view of the lack of market for the stock, 
there would be extraordinary difficulty in finding 
a buyer who would invest something over $200,000 
in a minority interest in a Naugatuck corporation 
such as the Whitemore Company without an established 
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dividend record of which about one-quarter 
in value of assets was in non-liquid form." 

It should be noted the Court found the actual value to be 

$3118 per share, but the fair market value to be only $1057 

per share, a discount of 66% for three closely held minority 

interests which formed a 73% majority in the aggregate. 

In Estate of Gregg Maxcv T.C. Memo 1969-158 
the Court stated: 

'In the instant case we are attempting to 
determine a price a willing seller of Maxcy 
Securities shares could get from a willing 
buyer , not what a buyer may eventually realize." 
(emphasis supplied) 

In Richard Makeoff T.C. Memo 1967-13, 99% of 
the total common stock capitalization represented by non¬ 
voting stock was ascribed a value of 60% of the total 
capitalization in effect a discount of almost 40% solely 
due to its being non-voting stock. 

In Morris Messing 48 T.C. 502, (1967) stock 
was sold to an underwriter on June 15, 1961 at a price equal 
to $9.80 a new share. The stock was split on June 30, 1961 
preparatory to going public, gifts were made on September 
13th and 16th, 1961 and a registration statement filed with 
the S.E.C. on September 27th, 1961. The respondent in 
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valuing the stock used as a starting point the market 
value when the company became publicly owned, less than 
4 months after the date of the gifts. 

The Court In that case rejected this approach 
stating "a publicly traded stock and a privately traded 
stock are not as respondent would have us assume, the same 
animal distinguished only by size, frequency or color of Its 
spots. The esseutlal nature of the beast Is different." 

The Court further stated: 

"It Is a matter of common knowledge that, 
as a result of the vagaries of the stock market 
and other national and International events, 
many a contemplated public offering never sees 
the light of day, and that because of factors 
effecting the market at the particular moment 
of the public offering, the offering price can 
be radically different from the one originally 
contemplated. In September 1961, there was no 
probable basis for predicting a public offering 
would in fact take place and even less for 
estimating the particular price of the offering." 

If this is true In a case where a preliminary 

registration is made during the month of the gift, how remote 

and speculative are the possibilities where a public issue 

is never even contemplated at the time of the gifts, events 

happen that lead to negotiations beginning 7 months later, 

and the public offering is 14 months later? 

See also Bruce Berckmanns T.C. Memo 1961-100 

and the principles enunciated therein. 


- 19 - 
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Petitioners feel particularly aggrieved with 
the opinion of the Court since at the Court's urging 
effective settler _*nt negotiations had been undertaken by 
the parties' counsel with respect to both 1968 and 1969 
claimed gift tax deficiencies. Counsel had tentatively 
agreed on a basis of settlement of stock value of $10 a 
share for 1968, which would result in no deficiencies 
for that year, and an additional constructive gift of $4 
a share in 1969 as a result of the reorganization. 
Settlement for 1969 was subject to agreement by the 
appellate division of the Internal Revenue Service since 
the trial of the deficiencies for 1969 had not yet been 
calendared. The settlement values were in accord with 
principles contained in advice from the national office 
of thn Internal Revenue Service. 

Report to the Court of settlement progress 
was awaiting a call from the Court, when the Court's 
opinion was received setting a value of $25 a share. 
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granted 


Dated: 


WHEREFORE it is prayed that this motion be 


Respectfully submitted, 



Sidney Gelfpid 




fallace Musoff / 

Counsel for Petitioners 
136 East 57th Street 
New York, N.Y. 10022 


(212) 753-2900 


November 25, 1974. 
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UNITED STATES TAX COURT 


SEYMOUR SILVERMAN, ) 

) 

Petitioner, ) 

) 

v - ) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


Docket No. 3707-72 


DECISION 


107/ Pursuant to the opinion of the Court filed November 6 
19/4 and incorporating herein the facts recited in the re¬ 
sponded s computation as the findings of the Court it is 


ORDERED and DECIDED: That 
tax due from the petitioner for 
amount cf $43,890.00. 


there is a d iciency in gift 
the taxable year 1968 in the 


(signed 1 William H. O.uealv 


Judge. 


Entered: ^0 i3/h 







* 


cN 




7 


\ 


It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
prejudice to the right of either party to contest the correct¬ 
ness of the decision entered herein. 


MEADE WHITAKER, 

Chief Counsel, 

Internal Revenue Service. 


/a/ Sidney Gelfand 

SIDNEY GELFAND~ 

Counsel for Petitioner, 
136 East 57th Street, 

New York, New York 10022, 
Tel. No. 212-753-2900. 


/J 


GERAiLD BACKER, 

Act’s Asst. Regional Counsel, 
26 Federal Plaza (12th FI.), 
Ne.w York, New York 10007, 
Tel. No. 212-264-8134. 


I 
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UNITED STATES TAX COURT 

HELEN SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Docket No. 3708-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


DECISION 


Pursuant to the opinion of the Court filed November 6, 
1974, and incorporating herein the facts recited in the re¬ 
spondent's computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is a. deficiency in gift 
tax due from the petitioner for the taxable year 1968 in the 
amount of $43,890.00. 


Judge. 


Entered: MAY £ ^ ^ 
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It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
prejudice to the right of either party to contest the correct¬ 
ness of the decision entered herein. 


Sidney Gelfand _ 

SIDNEY GELFAND, 

Counsel for Petitioner, 

136 East 57th Street, 

New York, New York 10022, 
Tel. No. 212-753-2900. 


MEADE WHITAKER, 

Chief Counsel, 

Internal Revenue Service. 

By:___ / 

GERALD BACKER, “ 

Act'g Asst. Regional Counsel, 
26 Federal Plaza (12th FI.), 
New York, New York 10007, 
Tel. No. 212-264-8134. 
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UNITED STATES TAX COURT 

JACK SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Docket No. 3709-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


DECISION 


Pursuant to the opinion of the Court filed November 6, 
1974, and incorporating herein the facts recited in the re¬ 
spondent's computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is a deficiency in gift 
tax due from the petitioner for the taxable year 1968 in the 
amount of $94,395.00. 

» - - j iii. a H. Qud&ly 


Judge. 


Entered: My u ,j/ 5 
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It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
P re j u ^i- ce to the right of either party to contest the correct¬ 
ness of the decision entered herein. 


/s/ Sidney Gelfaad 

SIDNEY GELFAND, 

Counsel for Petitioner, 

136 East 57th Street, 

New York, New York 10022, 
Tel. No. 212-753-2900. 


MEADE WHITAKER, 

Chief Counsel, 

Internal Revenue Service. , 

By:_ 

GERALD BACKER, 

Act'g Asst. Regional Counsel, 
26 Federal Plaza (12th FI.), 
New York, New York 10007, 
Tel. No. 212-264-8134. 
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UNITED STATES TAX COURT 

FRANCES SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Utocket No. 3710-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


DECISION 

Pursuant to the opinion of the Court filed November 6, 
1974, and incorporating herein the facts recited in the re¬ 
spondent's computation as the findings of the Court, it is 

ORDFRED and DECIDED: That there is a deficiency in gift 
tax due from the petitioner for the taxable year 1968 in the 
amount of $94,395.00. 

(signed) William H. Quealy 
Judge. 

Entered:^ 2 0 1:. 5 
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It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
prejudice to the right of either party to contest the correct¬ 
ness of the decision entered herein. 


/*/ Sidney Gelfand 

SIDNEY GELFAND, 

Counsel for Petitioner, 

136 East 57th Street, 

New York, New York 10022, 
Tel. No. 212-753-2900. 


MEADE WHITAKER, 

Chief Counsel, 

Internal Revenue Service. 


GERALD BACKER, 

Act'g Asst. Regional Counsel, 
26 Federal Plaza (12th FI.), 
New York, New York 10007, 
Tel. No. 212-264-8134. 
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STATUTE, LAW AND REGULATIONS 


CONSTITUTION OF THE UNITED STATES 
V AMENDMENT 

"No person shall be held to answer for 
a capital, or otherwise infamous crime, unless 
on presentment or indictment of a Grand Jury, 
- Xl ^ in cases arising in the land or naval 
fort or in the Militia, when in actual 
service in time of War or public danger; nor 
shall any person be subject for the same 
offence to be twice put in jeopardy of life or 
limb; nor shall be compelled in any Criminal 
Case to be a witness against himself, nor be 
deprived of life, liberty or property, without 
due process of law ; nor shall private property 
takenfor public use, without just compensa¬ 
tion. " (Emphasis Supplied) 


STATUTES 

UNITED STATES Code, TITLE 15 
Sec. 77d. Exempted transactions 

The provisions of section 77e of this title shall 
not apply to-- 

(1) transactions by any person other than an 
issuer, underwriter, or dealer. 

(2) transactions by an issuer not involving 
any public offering. 

(3) transactions by a dealer (including an 
underwriter no longer acting as an underwriter in 
respect of the security involved in such transaction), 
except— 


(A) transactions taking place prior 
to the expiration of forty days after the 
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first date upon which the security was bona 
fide offered to the public by the issuer 
or by or through an underwriter, 

★ * * ★ 

Zee. 'He. Prohibitions relating to interestate 
commerce and the mails 

*a) Unless a registration statement is in effect 
as to a security, it shall be unlawful for any person, 
directly or indirectly— 

(1) to make use of any means or instruments 
of transportation or communication in interstate 
commerce or of the mails to seal such security 
through the use or medium of any prospectus or 
otherwise; or 

(2) to carry or cause to be carried through 
the mails or an interstate commerce, by any means 
or instruments of transportation any such security 
(for the purpose of sale or for delivery after sale. 

(b) It shall be unlawful for any person, directly 
or indirectly— 

(1) to make use of any means or instruments of 
transportation or communication in interstate 
commerce or of the mails to carry or transmit any 
prospectus relating to any security with respect 

to which a registration statement has been filed 

under this sub-chapter, unless such prospectus 

meets the requirements of section 77j of this title; oi 

(2) to carry or cause to be carried through 
the mails or in interstate commerce any such security 
r or the purpose of sale or for delivery after sale, 
unless accompanied or preceded by a prospectus 

that meets the requirements of subsection (a' of 
section 77j of this title. 

(c) It shall be unlawful for any person, directly or 
indirectly, to make use of any means or instruments of 
transportation or communication in interstate commerce or 
of the mails to offer to sell or offer to buy through the 




A371 


use or medium of any prospectus or otherwise any 
security, unless a registration statement has been 
filed as to such security, or while the registration 
statement is the subject of a refusal order or stop 
order or (prior to the effective date of the registration 
statement) any public proceeding or examination under 
section 77h of this title. 

UNITED STATES CODE, TITLE 26. 

Sec. 2512 - VALUATION OF GIFTS 

(a) If the gift is made in property, 
the fair market value thereof at the date 
of gift shall be considered the amount of 
the gift. 

REGULATIONS UNDER INTERNAL REVENUE CODE 

Sec. 25.2512-1. Valuation of property; in general 

Section 2512 provides that if a gift 
is made in property, its value at the date of 
the gift shall be considered the amount of 
the gift. The value of the property is the 
price at which such property would change 
hands between a willing buyer and a willing 
seller, neither being under any compulsion 
to buy or to sell, and both having reasonable 
knowledge of relevant facts. The value of a 
particular kind of property is not the price 
that a forced sale of the property would 
produce.... 

Sec. 25.2512-2. Stocks and bonds—(a) In general. 
The value of stocks and bonds is the fair 
market value per share or bond on the date 
of the gift. 

(b) Based on selling prices. (1) In 
general, if there is a market for stocks or 
bonds, on a stock exchange, in an over-the- 
counter market or otherwise, the mean betwee 
the highest and lowest quoted selling price- 
on the date of the gift is the fair market 
value per share or bond. If there were no 
sales on the date of the gift but there 






were sales on dates within a reasonable period 
both before and after the date of the gift, 
the fair market value is determined by taking 
a weighted average of the means between the 
highest and lowest sales on the nearest date 
before and the nearest date after the date 
of the gift. The average is to be weighted 
inversely by the respective numbers of 
trading days between the selling dates and the 
date of the gift.... 

MISCELLANEOUS 
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Please note that Section 4 ( 1 ) of 
the Securities Act of 1933 has been 
renumbered as Section 4(2) 


For RELEASE Tuesday, November 6, 1962 

SECURITIES AND EXCHANCE COMMISSION 
Washington 25, D. C. 


SECURITIES ACT OF 1933 
Release No. 4552 


NON-PUBLIC OFFERING EXEMPTION 

Section 4(1) cf'th-° f l ” 3 3f£ ° rded by the 8ecOTld ‘Huse of 
public offering " the'so-Ia 1 n^exlmption!" V °TraSit!on- 

sr.S IEH FrF 

So^r F ° f ° r 0 - f * rl " s ' ° £ >..ue. to uprel.te,! Zi ;s„. 

•v.U.bUfcy"’ ' >r '“ i ’ tS “> P«‘»t ™ the imitations on it. 

* tttneactlon Is one not involving any public offering le 
°‘ fa ” *"h necessitates . co„,,ldet.tlo' oJ . 


174 Ml rTAT rt in V - ^)»on Purina Co .. 346 U.S. 119 

lieht/of 5h 953> ’ n ° ted that thC exejB P tion mu8t be interpreted in the’ 
light of the statutory purpose to "protect investors by promoting full 

siors" 3 flnd iM" C ° naa 1 , ; l ° 0 Chou Sht necessary to inform i investment deci¬ 
pher Ih ^ t applicability of Section 4(1 should turn on 

fh b the particular class of persons affected need che protection of 

I**,: ?, C v U ^ 8taCCd Chat the nunber 0f offer ees is not conclusive 

to In 15? , v* of the exemption, since the statute seems to apply 

IL? •' f fll lng Whcther t0 few or ma ny-" il However, the Court indicted 
that nothing prevents the Commission, in enforcing the statute from 

ing some kind of numerical test in deciding when to inles^lltl ’oarM “ 
ar exemption claims." It should be emphasized, therefore, tha/the num- 
er of persons to whom the offering is extended in relevant only to the 

ri l°? Wnecher . C J ey nave the requisite association with and knowledge 
of the issuer which make the exemption available. 8 

Consideration must be given not only to the identity of the actual 


~ 2**1959?°’ v. S.E.C . . 267 fV 2d 461, 467 (C A 

2 > 1959 ). cert, denied . 3bl U.S. 896 (1960). 1L.A. 
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purchasers but also to the offerees. Negotiations or conversations with 
or general solicitations of i n unrestricted and unrelated group of pro¬ 
spective purchasers for the purpose of ascertaining who would be willing 
to accept an offer of securities is inconsistent with a cla:m that the 
transaction does not involve a public offering even though ultimately 
there may only be a few knowledgeable purchasers. 2/ 

A question frequently arises in the context of an offering to an is¬ 
suer's employees, limitation of an offering to certain employees desig¬ 
nated as key employees may not be a sufficient showing to qualify for the 
exemption. At the Supreme Court stated in the Kclrton Purina case: "The 
exemption as we construe it, does not deprive cornorate employees, as a 
class, of the safeguards of the Act. We agree that seme employee offer¬ 
ings cay ccce within Section 4(1), e.g., one cade to executive personnel 
who because of their position have access to the same kind of information 
that the Act would make available in the form of a registration statement. 
Absent such a showing of special circumstances, employees are just as much 
members of the investing 'public' as any of their neighbors in the commu¬ 
nity." The Court's concept is that the exemption is necessarily narrow. 
The exemption does not become available simply because offerees are volun¬ 
tarily furnished information about the issuer. Such a construction would 
give each issuer the choice of registering or making its own voluntary 
disclosures without regard to the standards and sanctions of the Act. 

The sale of stock to promoters who take the initiative in founding or 
organizing the business would eexe within the exemption. On the other 
hand, the transaction tends to become puolic when the promoters begin to 
bring in a diverse group of uninformed friends, neighbors and associates. 

The size of the offering may elso raise questions as to the prob¬ 
ability that the offering will be completed within the strict confines of 
the exemption. An offering of millions of dollars to non-institutionsl 
and non-affillated investors or one divided, or convertible, into many 
units would suggest that a public offering may be involved. 

When the services of an investment banker, cr other facility through 


2/ Reference is made to the so-called "inve tment clubs" which have been 
organized under claim of an exemption from the registration provisions 
of the Securities Act ui 1933 az well a- the Investment Company Act of 
1940. It should not be assumed that so long as the investment club, 
wheih is an investment company within the meaning of the latter Act, 
does not ohtain more than 100 members, a public offering of its secu¬ 
rities, namely the memberships, will not be involved. An investment 
company may be exempt from the provisions of the Investment Company 
Act if its securities are owned by not more than 100 persons and it is 
not making and does not presently propose to make a public offering of 
its securities. (Section 3(c)(1)). Both elements must be considered 
in determining whether the exemption is available. 
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which public distributiona are normally effected, are used co place the 
securities, special care oust be taken to avoid a public offering. If the 
investment banker places the securities with discretionary accounts and 
other customers without regard to the ability of such customers to meet the 
tests implicit in the Ralston Purina case, the exemption may be lost. Pub¬ 
lic advertising of the offerings would, of course, be incompatible with a 
claim of a private offering. Similarly, the use of the facilities of a 
securities exchange to place the securities necessarily involves an offer¬ 
ing to the public . 


An important factor to be considered is whether the securities offered 
have come to rest in the hands of the initial informed group or whether the 
purchasers are merely conduits for a wider distribution. Persons who act 
in this capacity, whether or not engaged in the securities business, are 
deemed to be "underwriters" within the meaning of Section 2(11) of the Act. 
If the purchasers do in fact acquire the securities with a view to public 
distribution, the seller assumes the risk of possible violation of the reg¬ 
istration requirements of the Act and consequent civil liabilities. 3/ 

This has led to the practice whereby the issuer secures from the initial 
purchasers representations that they have acquired the securities for in¬ 
vestment. Sometimes a legend to this effect is placed on the stock certif¬ 
icates and stop-transfer instructions issued to the transfer agent. How¬ 
ever, a statement by the initial purchaser, at the time of his acquisition, 
that the securities are taken for investment ana not for distribution is 
n»c*“«nr’'y oelf-sprving and not conclusive as to his actual intent. Mere 
acc< ptar-.c at face value of such assurances will not provide a basis for 
reliance on the exemption when Inquiry would suggest to a reasonable person 
that these assurances are formal rather than real. The additional precau¬ 
tions cf placing a legend on the security and issuing stop-transfer orders 
have proved in many cases to be an effective means of preventing illegal 
distributions. Nevertheless, these are only precautions and are nor to be 
regarded as a basis for exemption from registration. The nature of the 
purchaser’s past investment and trading practices or the character and 
scope of his business may be inconsistent with the purchase of large blocks 
of securities for investment. In particular, purchases by persons engaged 
in the business of buying and selling securities require careful scrutiny 
for the purpose of determining whether such person may be acting as an 
underwriter foi the issuer. 


The view is occasionally expressed that, solely by reason of continued 
holding of a security for the six-month capital-gain period specified in 
the income-tax laws, or for a year from the date of purchase, the security 
may be sold without registration. There is no statutory basis for such as¬ 
sumption. Of course, the longer the period of retention, the more persua¬ 
sive would be the argument that the resale is not at variance with an 
original investment intent, but the length of time between acquisition and 


3/ See Release No. 33-4445. 
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resale is merely one evidentiary fact to be considered. The weight to be 
accorded this evidentiary fact must, of necessity, vary with the circum¬ 
stances of each case. Further, a Imitation upon resale for a stated peri¬ 
od of time or under certain circumstances would tend to raise a question as 
to original intent cv~n t*.c.:g,i ruch limitation might otherwise reccrr.nend 
itself as a policing device. There is no legal justification for the as¬ 
sumption that holding a security in an "Investment account" rather than a 
trading account, holdir' for a deferred sale, for a market rise, for sale 
if the market doer not rice, or for a statutory escrow period, without more, 
establishes a valid basis for an exemption from registration under the 
Securities Act. 4/ 


An unforeseen change of circumstances since the date of purchase may 
be a basis for an opinion tuat the proposed resole is not inconsistent with 
an investment representation. However, such claim must be considered in 
the light of all of tiie relevant facts. Thu3, an advance or decline in nar- 
ket price or a change in the issuer's operating results are normal invest¬ 
ment risks and do r.ot usually provide an acceptable basis for such claim of 
changed circumstances. Possible inability of the purchaser to pay off 
loans incurred in connection with the purchase of the stock would ordina¬ 
rily not be deemed an unforeseeable change of circumstances. Further, in 
the case of securities pledged for a loan, the pledgee should not assume 
that he is free to distribute without registration. The Congressional 
mandate of di ’oenrp to investors is not to be avoided to permit a Dublic 
distribution of urr ■;isr.ered securities because the pledgee took the secu¬ 
rities fre.j a purchaser, subsequently delinquent. 5/ 


The view is sometimes expres 
institutional invertors are not s 
position of securities stated to 
rities so acquired nay be sold by 
sell io r"de, no natter how brief 
vestors are, however, subject to 
ties acquired from an issuer or a 
issuer insofar as compliance with 
Securities Act is concerned. 


sed that investment companies and other 
ubject to any restrictions regarding dis- 
be taken for investment and that any secu- 
them whenever the investment decision to 
the holding period. Institutional in- 
the same restrictions on sale of securi- 
person in a control relationship with an 
the registration requirements of the 


Integration of Offerings 


A determination whether an offering is pjbiic or privfite would algo 
include a consioi. ration cf tne question w teener It should be regarded as a 
pact of a larger offering rude or to be made. The following factors are 
relevant to such question o£ integration: whether (1; the different offer¬ 
ings are part of a single plan of financing, (2) the offerings involve 


4/ See Release Ho. 33-3825 re The Crowe 11-Col 1ier Publishing Company. 


—/ v-. Guild Films Company, Inc, ct at .. 279 F. 2d 485 (C.A. 2, I960), 

c ert, denied r.uh nor-. . , :>..nta Monica Rank v. S ■ £. C . , 364 U. S. 819 (I960) 
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issuance of the same class of security, (31 the ofierings are made at or 
about the same time, (4) the same type ol consideration is to be received, 
(5) the offerings are made for the same general purpose. 

What may appear to be a separate offering to a properly limited group 
will not be so considered if it is one of a related series of offerings. 

A person may not separate parts of a series of related transactions, the 
sum total of which is really one offering, and claim that a particular 
part is a non-public transaction. Thus, in the case of offerings of frac¬ 
tional undivided interests in separate oil or gas properties where the 
prerooters must constantly find new participants for each new venture, it 
would aopear to be appropriate to consider the entire series of offerings 
to detetmine the scope of this solicitation. 

As has been emphasized in other releases discussing exemptions from 
the registration and prospectus requirements of the Securities Act, the 
terms of an exemption are to be strictly construed against the claimant 
who also has the burden of proving its availability. 6/ Moreover, persons 
receiving advice from the staff of the Cotamission that no action will be 
recamended if they proceed without registration in reliance upon the ex¬ 
emption should do so only with full realization that the tests so applied 
may not be proof against claims by purchasers of the security that regis¬ 
tration should have been effected. Finally, Sections 12(2) and 17 of the 
Act, which provide civil liabilities and criminal sanctions for fraud in 
the sale of a security, are applicable to the transactions notwithstanding 
the availability of an exemption from registration. 




6/ S.E.C . v. Sunbeam Gold Mining Co .. 95 F. 2d 699, 701 (C.A. 9, 1938); 
Gilligan, Will & Co . v. S.E.C . . 267 F. 2d 461, 466 (C.A. 2, 1959); 
S.E.C . v. Ra1ston Purina Co .. 346 U.S. 119, 126 (1953); S.E.C . v. 
Culpepper et al , 270 F. 2d 241, 246 (C.A. 2, 19'9'). 
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maintenance of fair and honest securities markets. The Commission, in 
administering and implementing these laws, has sought to coordinate 
and integrate this disclosure system with the exemptive provisions 
provided by such laws. Rule 146 is a further effort in this direction. 

The legislative history of the Securities Act of 1933 indicates that 
the main concern of Congress was to provide full and fair disclosure 
in connection with the offer and sale of securities. However, Congress 
recognized that there were certain situations in which the protections 
afforded by the Act were not necessary. Concerning those specified 
exemptions from the Act, of which Section 4(2) is one, the House Report 
stated that "The Act carefully exempts from its application certain 
types of . . . securities transactions where there is no practical need 
for its application or where the public benefits are too remote."1/ 

Section 4(2) of the Act provides that "the provisions of Section 5 shall 
not apply to . . . transactions by an issuer not involving any public 
offering." The phrase "transaction . . . not involving any public 
offering" is not defined in the ActZ^ or, except in limited circumstances, 
in the existing rules under the Act. Accordingly, it has been left to 
Commission interpretations and court decisions to define the scope of 
the exemption. 

The Supreme Court in the Ralston Purina !/ case established the basic 
criteria to be considered in determining the availability of Section 4(2). 
The main consideration io whether the offerees need the protection 
afforded by the Act as evidenced by whether the offerees have "access" 
to the same kind of information that registration would disclose and 
whether they are able to fend for themselves. The application of these 
criteria and other guidelines set forth from time to time by the Commission 
and the courts has resulted in uncertainty about the availabilitv of the 
exemption. In addition, some misconceptions have arisen in connection 
with cert<in methods used by persons who seek to claim the 
exemption. 

For example, the questions arising under Section 4(2) have generally dealt 
with what constitutes a non-public offering or a private offering. It has 
been asserted that an offering to a limited number of persons, not more 
than twenty-five, for example, does not involve a public offering. This 
is not by itself an appropriate test. As the Supreme Court stated in 
Ralston Purina , "the statute would seem to apply to a 'public offering' 
whether to few or many." 346 U.S. at 125. The Commission 
continues to be of the opinion that the question is not to be determined 
exclusively b, he number of offerees. 

Further, it is frequently asserted that wealthy persons and certain other 
persons such as lawyers, accountants and businessmen are "sophisticated" 
investors who do not need the protections afforded by the Act. It is the 
Commission's view that "sophistication" is not a substitute for access to 
the same type of information that registration would provide, and that 
a person's financial resources or sophistication are not, without 
more, sufficient to establish the availability of the exemption.4/ 
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On the other hand, the Commission is of the view that an offeree need 
not be an insider such as an officer or director of the issuer in order 
to have access to information. As a note to the Rule indicates, access 
can only exist by reason of the offeree's position with respect to the 
issuer. Position means an employment or family relationship or economic 
bargaining power that enables an offeree to obtain information from the 
issuer in order to evaluate the merits and risks of the investment 
as distinguished from situations where such position does not exist and 
the issuer voluntarily offers to provide or provides such information. 

Moreover, it has been argued that the exemption is established by the 
issuer merely providing a brochure, or other writing, to the offerees 
containing the same kind of information that is found in a registration 
statement. The Commission is of the view that the mere disclosure of the 
same kind of information that would be contained in a registration state¬ 
ment is not sufficient in itself to establish the availability of an 
exemption under Section 4(2) of the Act.5/ 


It also has been argued that the private offering exemption can be 
established where it is represented that the securities are held for 
investment, where resale is restricted, and where the number of transferees 
is limited. In this regard, the practice has developed whereby issuers 
obtain investmei.’ ’etters from purchasers and cause a legend to be 
imprinted on the face of each certificate restricting transfer. As the 
Commission and the courts-' have previously stated, the signing of an 
investment letter and the legending of stock certificates are not sufficient 
to render an offering a private one. Although such precautions should 
be taken by issuers to protect their claim of exemption by assuring that 
their purchasers will not in turn distribute securities to others, these 
are only precautions to prevent illegal distributions and are not, by them¬ 
selves, to be regarded as a sufficient basis for an exemption from regis¬ 
tration for the issuer. 


2:*-}- 10 ; b « li f es th at a rule creating greater certainty in the 
ppli ion ° f r , he Section *(2) exemption is in the public interest for 

f^r offerings 1/°'’ 3 ^ Sh ° Uld deter reliance on that exemption, 

for offerings of securities to persons who are unable to fend for ther- 

selves in terms of obtaining and evaluating information about the issuer 
in certain situations, of assuming the risk of investment. These 
persons need the protections afforded by the registration process. 

SUCh 3 ™ le 8hould reduce uncertainty to the extent feasible and 
relv^n obJecti y e standard s upon which responsible businessmen may 

of th* AT lng ca P ltal ln a manner that compiles with the requirements 


*2 P f 0teCt investors a ‘ the same time providing 

^ standards in order to curtail uncertainty to the extent 
feasibie. In view of the legislative history, statutory language, judicial 

SecJioHorVI h T? li° n r a reexamlnation of Its interpretations of 

(- o the Act, the Commission is of the view that the significant 
concepts in determining when transactions are deemed not to involve any 
public offering are access to the same xind of information that regis¬ 
tration would disclose and the ability of offerees to fenu lor themseW.- 
so as not to need the protections afforded by registration. 
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GENERAL DESCRIPTTON 

Rule 146 provides that transactions by an issuer involving the offer or 
sale of its securities shall be deemed not to involve any public offering 
within the meaning of Section 4(2) of the Act if they are part of an offering 
that meets all the conditions of the Rule. These conditions relate to 
limitations on the manner of offering, the nature of the offerees, access 
to or furnishing of information about the issuer, limitations on the number 
of purchasers and limitations on the subsequent disposition of securities 
acquired pursuant to the Rule. 

First, in determining whether an offeree needs the protections afforded by 
registration, it is essential to consider whether the offeree has access to 
or has been furnished with the same kind of information that registrar.' « 
would disclose as well as an opportunity to acquire additional information 
necessary to verify that disclosure. Accordingly, conditions relating 
to information concerning the issuer which must be available to the offeree 
or his representative are included in the Rule. 

Second, in order to assure that the off -ees can fend for themselves, the 
availability of the Rule is conditioned on the nature of the offerees. 

Thus, the issuer and any person acting on its behalf shall have reasonable 
grounds to believe, and shall believe, Immediately prior to making an offer, 
either that the offeree has such knowledge and experience that he is capable 
of evaluating the merits and risks of the proposed investment or that the 
offeree can bear the economic risk of the investment. In addition, immediately 
prior to a sale, the issuer and any person acting on its behalf, after 
making reasonable inquiry, shall have reasonable grounds to believe and shall 
believe either that the offeree himself has the requisite knowledge and 
experience, or that the offeree and his offeree representative(s) have such 
knowledge and experience and that the offeree himself is capable of bearing 
the economic risk of the investment.,. The concept of bearing the economic 
risk of the investment is not inconsistent with the discussion in Ralston 
Purina about the offeree's ability to .end for himself. The Rule contains 
special provisions in this regard for offerings in connection with certain 
types of business combinations. 

Third, the Commission believes that there must be limitations on the manner 
of offering securities pursuant to the exemption to assure that persons 
to whom such securities are offered have the necessary information available 
concerning the issuer and can fend for themselves. To assure the non-public 
manner of the offering, the Rule precludes general advertising or general 
solicitation, including promotional seminars or meetings in connection with 
the offering. The Rule would not preclude meetings with certain qualified 
offerees or with certain other qualified offerees and their offeree representa¬ 
tives to discuss the terms of and to impart information about the offering. 

Fourth, the Commission believes that a limitation on the number of purchasers 
serves to assure that the offering does not involve or result in a deferred 
distribution. Limitations on the disposition of securities are necessary 
to assure that the offering does not involve a series of steps resulting 
in a distribution. 

The Rule is only available to issuers of securities and is not available 
to affiliates of the issuer or other persons for sales of the issuer's 
securities. Persons who acquire securities from issuers in transactions 



complying with the Rule acquire securities that are restricted in that they 
can be reoffered and resold only if registered under the Act or pursuant 
to an exemption from such registration provisions. In this connection. 

Rule 144 under the Act provides objective standards for the public resale 
of restricted securities. (See Securities Act Release No. 5223). Rule 
146 has been adopted in the context of , and in conjunction with, several 
rules, amendments to rul»s and forms, and releases which the Commission 
has recently adopted or issued including: 

1. Rule 144 under the Act (Securities Act Release No. 5223), as amended 
(Securities Act Release No. 5307 and Securities Act Release No. 5452); 

2. Rule 145 under the Act (Securities Act Release No. 5316); 

3. Adoption of Form S-16 under the Act for securities offered in certain 
specified transactions (Securities Act Release No. 51i7) and adoption 

of amendments to Form S-16 to liberalize the conditions under which the 
form could be used (Securities Act Release No. 5265); 

4. Amendments to Regulation A under Section 3(b) of the Act (Securities 
Act Release No. 5225); 

5. Publication of a release relating to the use of legends and stop- 
transfer instructions as evidence of non-public offerings ('Securities Act 
Release No. 5121); 

6. Publication of a release relating to the applicability of the anti¬ 
fraud provisions of the Securities Act to certain practices in connection 
with transactions by issuers and others not involving public offerings 
(Securities Act Release No. 5226); 

7. Amendments to Forms- 10-K and 10-Q under the Securities Exchange Act 
of 1934 (Exchange Act) to require disclosure of securities sold pursuant 
to Section 4(2) of the Act (Securities Exchange Act Release No. 9443); 

8. Adoption of Rule 15c2-ll under the Exchange Act which requires chat 
dealers have adequate information available concerning any issuer in whose 
securities they make a market (Securities Exchange Act Release No. 9310); 

9. Adoption of amendments to Form 10-K to require more meaningful 
disclosure in reports on that Form (Securities Exchange Act Release No. 
10180). 

SYNOPSIS OF THE PROVISIONS OF RULE 146 
Preliminary Notes 

Preliminary Notes to the Rule briefly describe the Rule and make clear 
that all transactions which are .applying traditional integration standards 
part of an offering must meet all the conditions of the Rule for it 
to be available. The Preliminary Notes also emphasize that compliance with 
all the conditions of the Rule is not e exclusive means of establishing 
an exemption pursuant to Section 4(2) ot the Act^ that attempted compliance 
with Rule 146 does not act as an election, that th<. Rule does not relieve 
issuers from requirements of state securities laws, and that the ►itile is an 
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issuer's rule only. Another Preliminary Note makes clear that, for purposes 
of the Rule, clients of an investment adviser, customers of a broker or 
dealer, trusts administered by a bank trust department or persons with 
similar relationships will be considered to be the "offerees" or "purchasers," 
regardless of the amount of discretionary authority held by such investment 
adviser, broker or dealer, bank trust department, or other person. In 
addition, the Preliminary Notes restate the Commission's position, as with 
respect to Rules 144 and 147, that this Rule is not available to any issuer 
with respect to any transactions which, although in technical compliance with 
the Rule, are part of a plan or scheme to evade the registration provisions 
of the Act. In such cases registration pursuant to the Act is required. 

Rule 146(a): Definitions 

Offeree Representative: Rule 146(a)(1) 

The term "offeree representative" is defined in subparagraph (a)(1) of the 
Rule as a person who the issuer and any person acting on its behalf have, 
after making reasonable inquiry, reasonable grounds to believe and believe 
is not an affiliate, director, officer or other employee, or beneficial 
owner of 10 percent or more of the equity of the issuer (except when the 
offeree is a specified relative of such person or a trust or organization 
with which such person and/or such relative has a specified relationship) 
(subdivision (i)); has such knowledge and experience in financial and 
business matters that he is capable of evaluating the merits and risks of 
the prospective investment (subdivision (ii)); is acknowledged, in writing, 
by the offeree during the course of the transaction to be his offeree repre¬ 
sentative (subdivision (iii)); and discloses to the offeree, in writing, any 
material relationship existing or mutually understood to be contemplated 
between himself or his affiliates and the issuer or its affiliates or any 
such relationship which existed during the previous two years, and any 
compensation received as a result of such ’■’lationship (subdivision (iv)). 

As was noted in the release accompanying t’ . rule as proposed for comment 
in October 1973, the acknowledgment and disclosure of relationships must 
be made with respect to each prospective inve tment even in the case of a 
discretionary account. Where an adviser with discretionary authority 
wants to act as offeree representative, the Rule requires that the 
acknowledgment specified in subdivision (a) (1)(iii) of the Rule be obtained 
for each transaction. Accordingly, advance blanket acknowledgement for "all 
securities transactions" or "all private placements" or similar broad advance 
acknowledgments will not satisfy the Rule. This is particularly important, 
since the offeree representative is required by subdivision (a)(l)(iv) of 
the Rule to disclose to the offeree, in writing, any material relationships 
between th» adviser and the issuer. This disclosure is required in connection 
with each offering pursuant to the Rule in order that the offeree be given 
an opportunity to consider any conflicts of interest the adviser may have 
prior to acknowledging the adviser as his offeree representative for the 
particular offering. A note has been added to the offeree representative 
definition making clear that where an offeree representative or its 
affiliates has a material relationship with the issuer or its affiliates, 
disclosure of such relationship does not relieve the offeree represent¬ 
ative of its obligation to act in the it rarest of the offeree. 
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Several changes were made from the rule as last proposed. As proposed in 
October 1973, no affiliate, associate or employee of the issuer could be 
an offeree representative, except in specified situations; as adopted, 
the term "associate" has been deleted, but the definition now precludes 
officers and directors of the issuer, as well as 10 percent stockholders, 
from being offeree representatives, except in specified situations. In 
addition, the adopted Rule requires disclosure of any material relationship 
between the offeree representative or its affiliates and the issuer or 
its affiliates. The qualifier "material" is new to the Rule (and is defined 
in subparagraph (a)(4)) and disclosure of relationships with affiliates of 
the offeree representative is also new. The Rule also makes clear that an 
offeree can have more than one offeree representative. A note has been 
added reminding persons to consider the applicability of the Exchange Act 
and the Investment Advisers Act of 1940. 


Issuer: Rule 146(a)(2 ) 

For purposes of he Rule the definition of issuer in Section 2(4) of the 
Act applies. However, subparagraph (a)(2) includes a definition of 
"issuer" for purposes of offerings of certain securities in connection 
with proceedings under the Bankruptcy Act. The rule as proposed in 
October 1973 contained a definition of issuer for certain offerings 
involving partnerships. This has been deleted from the Rule as adopted 
because it was ambiguous and the Commission determined that Rule 146 
was not the appropriate place to deal with that question at this time. 

Affiliate: Rule 146(a)(3 ) 

A definition of "affiliate", similar to that in Rule 144 under the Act, 
has been added to the Rule. 

Material: Rule 146(a)(4 ) 

A definition of "material" as it relates to the "material relationships" 
that must be disclosed by the offeree representative (subparagraph (a'»(l)) 
and by the issuer (subparagraph (e)(3)) has been added to make clear that 
materiality is to be determined from the reasonable investor's point of 
view and not through some formula measuring the importance of the trans¬ 
action to the offeree representative or the issuer. The definition is 
based on that used by the Supreme Court in Affiliated Ute Citizens of Utah 
v. United States (406 U.S. 128, 154, 1972). 

Deletion of Proposed Rule 146(aW21: Direct Communication 

The term "direct coimiunication" has been deleted from the Rule, although 
the substantive requirement of an opportunity for the offeree or his offeree 
representative to ask questions of, and receive answers from, the issuer 
or a person acting on its behalf, has been retained. The requirement is 
now part of paragraph (e),'Access to or Furnishing of Information. 
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Deletion of oposed Rule 146(a)(3): Executive Officer 

.he definition of executive officer has been deleted from the definition 
section of the Rule because the term no longer appears in paragraph (g) 
of the Rule. The exclusion of "executive officers" from the count of 
thirty-five purchasers in a twelve month period is not necessary since 
the twelve month period has been abandoned as explained under paragraphs 
(b) and (g). 


Rule 146(b): Conditions to be Met 

Paragraph (b) of the Rule provides that transactions by an issuer involvin f 
the offer, offer to sell, offer for sale, or sale of securities of the 
issuer that are part of an offering that is made in accordance with all 
the conditions of the Rule are deemed to be transactions not involving any 
public offering within the meaning of Section 4(2) of the Act. 

The Rule does not define "offering", as stated in the Preliminary Notes. 

In most cases, the traditional integration standards, as set forth in the 
Preliminary Notes, would have to be applied in order to determine what 
offers, offers to sell, offers for sale, and sales are part of an offering. 
The Rule, as adopted, does contain a safe harbor provision similar to 
that in Rule 147. In general, for purposes of the Rule only, an offering 
will be deemed not to include any offers, offers to sell, offers for sale 
or sales of securities of the issuer that take place prior to the six month 
period immediately preceding or after the six month period immediately 
following any offers, offers for sale, or sales pursuant to Rule 146, if 
during both of said six month periods there were no offers or sales of 
securities by or for the issuer of the same or similar class as those 
offered or sold pursuant to the Rule. If there were offers or sales during 
the six month periods before or after the offering pursuant to the 
Rule, the traditional integration factors set forth in Preliminary Note 3 
would have to be looked to for guidance as to whether or not those offers or 
sales would be integrated with those made pursuant to the Rule. This concept 
of offering also relates specifically to the limitation on number of 
purenasers in paragraph (g) since that condition has been revised to limit 
to thirty-five the number of purchasers in any offering, as opposed to in 
any twelve month period, as proposed. 

Rule 146(c): Limitations on Manner of Offering 

Paragraph (c) of the Rule specifies limitations on the manner in which 
the securities can be offered and sold. The Rule prohibits the 
issuer or any person acting on its behalf from offering or selling the 
securities through any form of general advertising or general solic-ration 
including, but not limited to advertisements or other communicatic• i 
newspapers, magazines, or other media; broadcasts on radio or tele .'..on; 
seminars or promotional meetings or any letter, circular, or other itten 
communication. 
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The prohibition on general advertising and general solicitation does 
not necessarily mean that there can be no meetings or written communi¬ 
cation, It means that any such meetings can involve only offerees and 
their offeree representatives who can satisfy the conditions of para¬ 
graph (d), "Nature of Offerees," and that any written material can be 
distributed only to offerees who satisfy the conditions of paragraph 
(d) and only if such communications contain an undertaking to provide 
the information specified in subparagraph (e)(1) on request. Of course, 
any person acting on behalf of the issuer can attend such meetings or 
seminars without satisfying the conditions of paragraph (d), assuming 
that he is not and will not become an offeree. The substance of the 
requirement that there be direct communication has been moved from 
paragraph (c) of the Rule to paragraph (e), "Access to and Furnishing 
of Information." 

Rule 146(d): Nature of Offerees 

Subparagraph (d)(1) of the Rule requires that the issuer and any person 
acting on its behalf shall have reasonable grounds to believe and shall 
believe immediately prior to making an offer either that the offeree has 
such knowledge and experience in financial and business matters that he is 
capable of evaluating the merits and risks of the prospective investment, or 
that an offeree can bear the economic risk of the investment. Subparagraph 
(d)(2) requires that immediately prior to making a sale, the issuer and any 
person acting on its behalf, after making reasonable inquiry, shall have 
reasonable grounds to believe and shall believe either (1) that the offeree 
has the requisite knowledge and experience, or (2) that the offeree and his 
offeree representative(s) have the requisite knowledge and experience and 
that the offeree is a person who is able to bear the economic risk of the 
investment. 

The Commission has determined to retain the economic risk test for offerees 
who need the knowledge and experience of an offeree representative in 
order to be qualified purchasers. This is necessary in order to control 
the types of persons to whom offers can be made. The Commission believes 
that the determination of "ability to bear the economic risk" will vary 
with the circumstances. Important considerations are whether the offeree 
could afford to hold unregistered securities for an indefinite period, 
and whether, at the time of the investment, he could afford a complete loss. 

The structure of subparagraphs (d)(1) and (d)(2) has been changed from the 
rule as proposed so that the sequence of events is clearer. The substance, 
however, is not significantly different. In addition, the requirement 
that the issuer make reasonable inquiry as to the offeree's qualifications 
prior to sale to the offeree has been made explicit. If, as a result of 
inquiry after the offer, but before the sale, or otherwise, the issuer 
discovers that the offeree was not qualified, the Rule is still available 
as to the offer if the issuer had reasonable grounds to believe and believed, 
immediately prior to making the offer, that the offeree was qualified. 
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The same would be true if it is discovered after a sale that the 
purchaser did not in fact meet the standards of subparagraph (d)(2>, as 
long as the issuer had had reasonable grounds to believe, and had believed, 
that the offeree met the standards of subparagraph (d)(1) and, after making 
reasonable inquiry, that he met the standards of subparagraph fd'' (2 1 ), The 
rule as proposed contained a subparagraph (d)(3) which was an attempt to 
clarify the above point. However, subparagraph (d)(3) has been deleted 
because it was extraneous. 

Rule 146(e): Access to or Furnishing of Information 

Paragraph (e) of the Rule requires that the offeree have access to the 
same kind of information that is required by Schedule A of the Act to 
the extent that the issuer possesses such information or can acquire 
it without unreasonable effort or expense (subdivision (e)(l)(i))or that the 
offeree or his offeree representative be furnished, during the course of the 
transaction and prior to sale, such information (subdivision (e)(1)(ii)). 

The term access is used in the Rule in the same sense that it has been used 
by courts and the Commission in the past--to refer to the offeree's position 
with respect to the issuer. This position can only exist because of an 
employment or family relationship or economic bargaining power that enables 
a person to obtain information from the issuer in order to evaluate the 
merits and risks of the prospective investment. A note to the Rule reflects 
the foregoing. 


In addition, the offeree or his offeree representative must have ,’ailable 
to him the opportunity to obtain any additional information necessary to 
verify the accuracy of the information obtained pursuant to subparagraph 
(e)(1) to the extent the issuer possesses such information or can acquire 
it without unreasonable effort or expense (subparagraph (e)(2)). The direct 
communication requirement in paragraph (c) of the rule as proposed was 
incorporated in substance into subparagraph (e)(2) where it is more relevant, 
buch verification and opportunity for communication are appropriate in view 
o the absence of the statutory safeguards and sanctions attendant to the 
registration process, as well as the absence of traditional underwriter's 
ue diligence. An explanatory note to this paragraph makes clear that infor¬ 
mation need not be continued to be furnished nor the opportunities for 
verification continued with respect to those offerees who have indicated 
that they are not interested in purchasing the securities offered, or to those 
to whom the issuer or any person acting on its behalf has determined not to 
sell (except where an undertow— was made pursuant to subparagraph (c)(3)> 


IatSv r tJe cond 1 ^ St3n " ardS f0r the information that would 

satisry the conditions of subdivision (e)mnn „ , , 

^port^^ "T neanin8full y the ^formation required 6 to be ^urJished^bJ 86 ' 
reporting and non-reporting issuers. An issuer subject to the reporting 

S “ »*y the rt J, loni of subdMsS* 

(e)(1)(ii) by providing each offeree or his representative fh T 

‘he report required*" * !h. 

or in a registration statement on Form S-l under the Act or on Form in 

in'1ddXion X the 8 is ACt ’ iS the ™ St reCent ^ired^o be fUed. 

dition, the issuer must provide the information contained in any 
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definitive proxy stacement required to be filed, and in any reports or 
documents required to be filed by the issuer in compliance with Section 
13 or 15(d) of the Exchange Act, since the filing of the annual report 
or registration statement. The issuer must also provide each offeree 
with a brief description of the securities being offered, the intended 
use of proceeds and any material changes in the issuer's affairs not 
disclosed in the forms filed. The Rule permits the information to be 
provided to offerees in one document, such as an offering circular, 
since the combined document may make the information more readily under¬ 
standable. 

Non-reporting issuers may satisfy subdivision Wmon k 

mation specified by the registration statement form Lilh Lfi^uer'wou Vbe^ ' 
entitied to use, except that where certified financial statements are not avail¬ 
able and cannot be obtained without unreasonable effort or expense, they may 
be provided on an unaudited basis. } * 

toTe °V he RUle ’ provides that exhibits reared 

to be filed with registration statements and reports need not be given to the 

avfnabl!% / ePreS r tatiVe 35 l0ng aS SUch exhibits are described anu 
available for inspection pursuant to subparagraph le)(2). 

Subparagraph (e)(3) requires, as it did in the proposal, that the issuer 
or any person acting on its behalf inform each offeree ^rior to sale 

. !£"““• t r ‘ regI! “ red *” d » f “i« restrictions on 

resale. In addition, the Rule now requires that the issuer or any person 
acting on its behalf disclose to each offeree, prior to sale, in wr^ng 

or its a5fUiates tl0 d S S P ^ ° ffetee ’ s offeree representative ’ 

or its affiliates and the issuer or its affiliates of the type described 

tn subdivision (a)(1)(iv).This additional requirement has been added 
because of the importance of this disclosure and because the burden for 
complying with the Rule must ultimately rest on the issuer. 

Rule 146(f); Business Combinations 

Paragraph (f) of the Rule on business combinations has been substantially 
revised in form, although the substance is similar to that in the rule 
as last proposed for comment. Instead of including a definition of 
business combination" in the rule itself, the Rule now refers to any 
transaction of the type described in paragraph (a) of Rule 145. The Rule 
145 definition of business combination does not include an exchange offer 
although the October 1973 Rule 146 proposal did. In an exchange offer the 
issuer has a choice of offerees and, therefore, does not need the special 
provisions of paragraph (t). 


k 
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Subparagraph (f)(2) of Che Rule provides that paragraph (dl of the Rule, 
"Nature of Offerees," does not apply to business combinations, buv. sub- 
paragraph (f)(3) goes on to require that the issuer and any person acting 
on its behalf, after making reasonable inquiry, shall have reasonable grounds 
to believe and shall believe, prior to the submission of any plan for a 
business combination to security holders for their approval, that each 
offeree alone or with his offeree representative(s) has the requisite know¬ 
ledge and experience. Subparagraph (f)(3) mea> that an offeree who needs 
an offeree representative in order to satisfy the knowledge and experi'aca 
test, and who refuses to have one, may make the Rule unavailable for the 
transaction. Numerous comments on this point were received in asponse 
to a similar condition in tne rule as last proposed. Although the 
Commission is aware of the possible problems this may cause, the 
Commission does not believe that it can allow satisfaction of the state 
corporate law requirements as to business combinations to replace satis¬ 
faction of the federal securities laws. The Rule has been revised, 
however, to provide that subparagraph (h)(4), which requires a written 
agreement from the purchaser that the securities will not be sold 
without registration or an exemption therefrom, will not apply to 
business combinations because of the difficulty of obtaining such an 
agreement in some cases where the purchasers are a group over which the 
issuer has no control. The securities acquired are restricted, however, 
in the same manner as other securities acquired pursuant to the Rule, and 
the issuer, for its own protection, should consider obtaining appropriate 
letters. The Rule also provides that the issuer must, in connection with 
the information furnished pursuant to subparagraph (e)(3), inform each 
offeree in writing about any terms of the transaction relating to any 
security holder that are not proposed to be identical to those relating 
to all other security holders (subparagraph (ft(4)). 

The rule as proposed contained a provision that certain written communications 
would be deemed not to be "offers" for purposes of a business combination. 

We have deleted this provision since we believe it is no longer relevant 
in view of new subparagraph (f)(31. 

Rule 146(g): Number of Purchas ers 

The Rule as last proposed provided that in any consecutive twelve month 
period there could be no more than thirty-five persons who purchased 
securities of the issuer of the same or similar class pursuant to the rule, 
or otherwise in reliance on Section 4(2). The proposed rule also set 
forth various classes of purchasers who would not be included in counting 
the thirty-five. The Commission has decided that the thirty-five purchasers 
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in twelve month test is too rigid and involves too many exceptions to 
be useful. In addition, it would have made it difficult for an issuer to 
know when the rule was available since it would have had to wait twelve 
months after every sale. Therefore, as described under Rule 146(b), 
"Conditions to Be Met," the Rule is now based on the traditional concept 
of "an offering" and subparagraph (g)(1) now requires that there be no 
more than thirty-five purchasers in any offering pursuant to the Rule. 

In order to determine what constitutes "an offering," reference 
would have to be made to the traditional integration standards, as set 
forth in a Preliminary Note. In addition, subparagraph (b)(1) of the 
Rule provides a safe harbor for certain offers and sales. Reliance on 
the traditional integration standards means that the various exclusions 
for directors and officers, bank lenders, subsidiaries, employee plans 
and business combinations are no longer necessary. The specific exclusions 
were only necessary when all sales of the same or similar class of secur¬ 
ities during a twelve month period were automatically integrated. 

In the Rule as adopted there are specific provisions for calculating the 
thirty-five purchasers. Subdivision (g)(2)(i) of the Rule, as adopted, 
indicates that for purposes of computing the number of purchasers, some 
purchasers would be excluded: certain relatives of a purchaser, trusts 
and estates in which the purchaser and such relatives own all of the 
beneficial interest and corporations or other organizations in which the 
purchaser and such relatives are beneficial owners of all of each class 
of equity securities or all of the equity interest. As in the rule as 
last proposed, for purposes only of counting the number of purchasers, 
those who purchase or agree in writing to purchase, for cash in a single pay¬ 
ment or installments, securities for $150,000 or more would be excluded. 
However, the issuer would have to satisfy all the other provisions of the 
Rule with respect to such persons. 

Subdivision (g)(2)(ii) provides that corporations, partnerships, trusts 
and certain other entities will be counted as one purchaser unless the 
entity was formed for the specific purpose of acquiring the securities 
offered, in which case each beneficial owner of an equity interest in 
the entity would be counted as a separate purchaser. 

The rule as proposed would have treated clients of an investment adviser 
as separate persons in determining the number of persons to whom securities 
could be sold, regardless of the amount of discretion given to the invest¬ 
ment adviser to act on behalf of the client in purchasing securities. The 
Commission received many comments suggesting that an investment adviser, 
broker-dealer or trust department that purchases securities for discretion¬ 
ary or advisory accounts should count as only one person for purposes of 
the Rule. Having reviewed the comments and considered the matter, the 
Commission still believes that, in order to avoid the possibility of a 
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distribution, it is necessary to count each purchaser as a separate 
person for purposes of paragraph (g). This position is now set forth in 
Preliminary Note 5, discussed above. In determining the number of 
purchasers in an offering pursuant to the Rule each client of an invest¬ 
ment adviser, each customer of a broker-dealer and each trust administered 
by a bank trust department will be counted as a separate purchaser. Pur¬ 
suant to subdivision (g)(2)(ii), investment companies or pension or other 
trusts will be counted as one purchaser. However, each trust or investment 
company or group of trusts or investment companies under common management 
will be treated as a separate purchaser. 


Rule 146(h): Limitations on Disposition 

The Rule also provides that the issuer and any person acting on its 
behalf must take reasonable care to assure that the purchasers are 
not underwriters. Such reasonable care shall include but is not necessarily 
limited to (1) making reasonable inquiry to determine if the 
purchaser is purchasing for his own account or on behalf of others; 

(2) placing a legend on the certificates or other documents evidencing 
the securities indicating that they were not registered and setting 
forth or referring to the restrictions on transferability and sale; 

(3) issuing stop transfer instructions to the transfer agent, if any, 
or making an appropriate notation in the issuer's records if the 
issuer transfers its own securities;and f4) except as provided in 
subparagraph (f)(2), obtaining a written agreement from the purchaser 
that the securities will not be resold without registration or exemption 
therefrom. The Commission believes that these limitations are necessary 
in order to protect the public from a deferred distribution They are 
also in the self interest of the issuer. 

Deletion of Proposed Rule 146(i): Report of Sale 

The Commission has decided to delete the requirement that a report of 
sales made pursuant to Rule 146 be filed on Form 146. As the rule was 
last proposed, a report of sales had to be filed within 45 days after 
the end of any quarter of the issuer's fiscal year during which certain sales 
were effected pursuant to the proposed Rule. The Commission has deter¬ 
mined that requiring the filing of such a Form as a condition of the 
Rule would unnecessarily increase the difficulty of complying with the Rule 
for many small issuers. In addition, filina requirements would generally 
affect only non-public companies, since companies already 

supply similar information in their Form 1U-U and Form 10-K filings, 
under the Exchange Act. The Commissioi. will reexamine the need for a filing 
requirement after experience with the Rule has been gained, and if 
appropriate for the protection of investors and in the public interest, will 
propose amendments to the Rule to reouire •such form 
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OPERATION OF RULE 146 


The Rule will operate prospectively only starting from Its effective 
date,June 10, 1974. Further, the staff will Issue Interpretive letters 
to assist persons In complying with the Rule. Although the staff will 
continue to consider no-action requests relating to Section 4(2) of the 
Act, such letters will only be Issued infrequently and only in the most 
compelling circumstances. 


The Commission recognizes that no one rule can adequately cover all 
legitimate private offerings and sales of securities. It is to be 
emphasized that the Rule does not provide the exclusive means for offering 
and selling securities in reliance on Section 4(2). Issuers who satisfy the 
criteria set forth in relevant judicial and administrative interpretations 
of Section 4(2) in effect at the time of a proposed transaction may offer 
and sell without compliance with the Rule. In addition, it should be noted 
that attempted compliance with Rule 146 does not act as an election so that 
the issuer can always claim the protection of both the Rule and Section 4(2), 
but will have the burden of proving the availability of the exemption. 

The courts and the Commission have consistently held that one claiming an 
exemption under Section 4(2) of the Act has the burden of proving that the 
exemption is available to him and the Rule does not shift that burden. In 
addition, it should be pointed out that the burden of proof applies with 
respect to each offeree and not just to the purchasers of the securities. See 
Lively v. Hlrschfeld . 440 F. 2d 631 (10th Cir. 1971). Accordingly, any 
issuer who relies on the Rule has the burden of establishing that it has 
satisfied all the conditions of the Rule. Such issuer for its own pro¬ 
tection should obtain and retain in its files written evidence that would 
assist in meeting this evidentiary burden. 


The Commission has determined not to include within the terms and conditions 
ot Rule 146 specific standards for determining whether a private offering 
should be regarded as a part of a larger public offering for which the 
exemption provided by Section 4(2) would not be available. The Cormission 
rather has determined that its existing guidelines relating to integration 
of offerings as set forth in Securities Act Release No. 4552 7/ should 
apply to offerings made pursuant to Rule 146. The Commission - 
believes that the following factors discussed in that Release are relevant 
to the question of integration: whether (1) the offerings are part of 
a single plan of financing, (2) the offerings involve issuance of the 
same class of security, (3) the offerings are made at or about the same 
tune, (4) the same type of consideration is to be received, and (5) the 
offerings are made for the same general purpose. 




1 
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SEC v. Ralston Purina Co .. 346 U.S. 119 (1953). 

United States v. Custer Channel Wing Corp .. 376 F. 2d 675 (4th Cir. 
1967); SEC v. Tax Service. Inc .. 357 F. 2d 143 (4th Cir. 1966). 

See SEC v. Continental Tobacco Company of South Carolina. Inc .. 

463 F. 2d 137 (5th Cir. 1972); Hill York Corp. v. Freeman. 448 F. 2d 
680 (5th Cir. 1971). 

Securities Act Release No. 5121 (December 30, 1970); United States v. 
Custer Channel Wing . 376 F. 2d 675 (4th Cir. 1967). 

Issued November 6, 1962. 
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ft ule 146 • Transactions by an Issuer Deemed Not to Involve Any Public Offering 


Preliminary Notes 

1. The Commission recognizes that no one rule can adequately cover 
all legitimate private offers and sales of securities. Transactions 
by an issuer which do not satisfy all of the conditions of this rule shall 
not raise any presumption that the exemption provided bv Section 4(2) of 
the Act is not available for such transactions. Issuers wanting to rely 
on that exemption , ay do so by complying with administrative and Judicial 
interpretations in effect at the time of the transactions. Attempted compliance 
with this rule does not act is an election; the issuer can also claim the 
availability of Section 4(/' outside the rule. 

-• Nothing in this rule obviates the need for compliance with any 
applicable state law relating to the offer and sale of securities. 

3. Section 5 of the Act requires that all securities offered 
by the use of mails or other channels of interstate commerce be regis¬ 
tered with the Commission. Congress, however, provided certain exemptions 
in the Act from such registration provisions where there was no practical 
need for registration or where the public benefits of registration were 
too remote. Among these exemptions is that provided by Section 4(2) of 
the Act for transactions by an issuer not involving any public offering. 

The courts and the Commission have interpreted the Section 4(2) exemption 
to be available for offerings to persons who have access to the same kind 
of information that registration would provide and who are able to fend 
for themselves. The indefiniteness of such terms as "public offering", 
access and 'fend for themselves" has led to uncertainties with respect 
to the availability of the Section 4(2) exemption. Rule 146 is designed 
to provide, to the extent feasible, objective standards upon which 
responsible businessmen may rely in raising capital under claim of the Section 
4(2) exemption and also to deter reliance on that exemption for offerings 
of securities to persons who need the protections afforded by the regis¬ 
tration process. 


In order to obtain the protection of the rule, all its conditions must 
be satisfied and the issuer claiming the availability of the rule has the 
burden of establishing, ir an appropriate forum, that it has satisfied 
them. The burden of proof applies with respect to each offeree as well as each 
purchaser. Seg_ Lively v. Hlrschfeld , 440 F. 2d 631 (10th Cir. 1971). Broadly 

th^nffer/o 6 <:? ndlt:lons °[ tbe rule relate to limitations on the manner of 
the offering, the nature of the offerees, access to or furnishing of infor¬ 
mation, the number of purchasers, and limitations on disposition. 

The term "offering" is not defined in the rule. The determination as to whether 
offers, offers to sell, offers for sale, or sales of securities are part of 
ar. offering (i.e., are deemed to be "integr -ed") depends on the particular 
facts and circumstances. See Securities Ac Release No. 4552 (November 6, 

1962). All offers, offers to sell, offers ; r sale, or sales which are 
part of an offering must meet all of the conditions of Rule 146 for 

« be avallable * Release 33-4552 indicates that in determining 

aid ° f ? r ?/H d T leS Sh ° Uld bC re 8 arded as a part of a larger offering 
and thus should be integrated, the following lactors should be considered: 
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(a) 

(b) 

security; 


whether the offerings are part of a single plan of financing; 
whether the offerings involve issuance of the same class of 


(c) 

(d> 

(e) 


whether the offerings are made at or about the same time; 
whether the same type of consideration is to be received; and 
whether the offerings are made for the same general purpose. 


r * lates t0 transactions exempted from Section b by 
.action 4(2) of the Act. It does not provide an exemption from the 
nti-fraud provisions of the securities laws or the civil liability 
provisions of Section 12(2) of the Act or other provisions of the 
securities laws, including the Investment Company Act of 1940. 


J. Clients of an investment adviser, customers of a broker or 

simill; rIw? ad ^ nist " ed b V a bank trust department or persons with 

ilar relationships shall be considered to be the "offerees" or "Durchaser 
or purposes of the rule regardless of the amount of d ^t on given S 
investment adviser, broker or dealer, hank trust department 
person to act on behalf of the client, customer or trust. 


6. The rule is available only to the issuer of the securities and 
Is not available to affiliates or other persons for sales of the issuer's 
securities. 


'• finally, in view of the objectives of the rule and the purposes 
and policies underlying the Act, the rule is not available to any Issuer 
with respect to any transactions which, although in technical compliance 
with the rule, are part of a plan or scheme to evade the registration 
provisions of the Act. In such cases registration pursuai t to the Act 
is required. 
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(al Definitions . The following definitions shall apply for purposes 
of this rule. 

(1) Offeree Representative . The term "offeree representative" 
shall mean any person or persons, e h of whom the issuer and any 
person acting on its behalf, after matting reasonable inquiry, have reasonable 
grounds to believe and believe satisfies all of the following conditions: 

(i) is not an affiliate, director, officer or other employee of 
the issuer, or beneficial owner of 10 percent or more of any class of the 
equity securities or 10 percent or more of the equity interest in the issuer, 
except where the offeree is: 

(a) related to such person by blood, marriage or adoption, 
no more remotely than as first cousin; 

(b) any trust or estate in which such person or any 
persons related to him as specified in subdivision (a) or(c) collectively 
have 100 percent of the beneficial interest (excluding contingent interests) 
or of which any such person serves as trustee, executor, or in any 
similar capacity; or 

(c) an y corporation or other organization in which such 
person or any persons related to him as specified in subdivision (a) or (b) 
collectively are the beneficial owners of 100 percent of the equity 
securities (excluding directors' qualifying shares) or equity interest; 

(ii) has such knowledge and experience in financial and business 
matters that he, either alone, or together with other offeree representa¬ 
tives or the offeree, is capable of evaluating the merits and risks of the 
prospective investment: 

(iii) is acknowledged by the offeree, in writing, during the course 
of the transaction, to be his offeree representative in connection 
with evaluating the merits and risks of the prospective investment; and 

(iv) discloses to the offeree, in writing, prior to the 
acknowledgement specified in subdivision (iii), any material relationship 
between such person or its affiliates and the issuer or its affiliates, 
which then exists or is mutually understood to be contemplated or which has 
existed at any ! imr during the previous two years, and any compensation 
received or to be received as a result of such relationship. 

NOTE 1: Persons acting as offeree representatives should 
consider the applicability of the registration 
and anti-fraud provisions relating to brokers and 
dealers under the Securities Exchange Act of 1934 
and relating to investment advisers under the 
Investment Advisers Act of 1940. 

NOTE 2: The acknowledgment required by subdivision (iii) 
and the disclosure required by subdivision ( iv - ' 
must be made with specific reference to each 
prospective investment. \dvance blanket 
acknowlegment, such as for "all securities 
transactions" or "all private placements", 
is not sufficient. 
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NOTE 3: Disclosure of any material relationships between 
the offeree representative or its affiliates and 
the issuer cr its affiliates does not relieve the 
offeree representative of its obligation to act in 
the interest of the offeree. 


) Issuer. The definition of the term "issuer" in Section 2(4) 
of the Act shall apply, provided that notwithstanding that definition. 


in the case of a proceeding under the Bankruptcy Act, the trustee, 
receiver, or debtor in possession shall be deemed to be the issuer in 
an offering for purposes of a plan of reorganization or arrangement, 
if the securities offered are to be issued pursuant to the plan, whether 
or not other like securities are offered under the plan in exchange for 
securities of, or claims against, the debtor. 


(3) Affiliate. The term "affiliate" of a person means a person 
that directly or indirectly through one or more intermediaries, controls, 
or is controlled by, or is under common control with such person. 


(4) Material. The term "material" when used to modify "relationship" 
means any relationship that a reasonable investor might consider 
important in the making of the decision whether to acknowledge a person 
as his offeree representative. 


(b) Conditions to be Met . Transactions by an issuer involving the offer, 
offer to sell, offer for sale or sale of securities of the issuer that 
are part of ar, offering that is made in accordance with all the conditions 
of this rule shall be deemed to be transactions not involving any public 
offering within the meaning of Section 4(2) of the Act. 


(1) For purposes of this rule only, an offering shall be deemed nc - 
to include offers, offers to sell, offers for sale or sales of securities 
of the issuer pursuant to the exemptions provided by Section 3 or Section 
4(2) of the Act or pursuant to a registration statement filed under the 
Act, that take place prior to the six month period immediately preceding 
or after the six month period immediately following any offers, offers 
for sale or sales pursuant to this rule, provided, that there are during 
neither of said six month periods any offers, offers for sale or sales of 
securities by or for the issuer of the same or similar class as those 
offered, offered for sale or sold pursuant to the rule. 


In the event that securities of the same or similar 
class as those offered pursuant to the rule are 
offered, offered for sale or sold less than six 
months prior to or subsequent to any offer, offer 
for sale or sale pursuant to the rule, see 
Preliminary Note 3 hereof as to which offers, 
offers to sell, offers for sale or sales may be 
deemed to be part of the offering. 


(c) Limitations on Manner of Offering . Neither the issuer nor any 
person acting on its behalf shall offer, offer to sell, offer for sale, or 
sell the securities by means of any form of general solicitation or general 
advertising, including but not limited to, the following: 



to 
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(1) Any :dvertisement, article, notice or other communication 
published in any newspaper, magazine or similar medium or broadcast 
over television or radio; 

(2) Any seminar or meeting, except that if subparagraph (d)(1) 
is satisfied as to each person invited to or attending such seminar or 
meeting, and, as to persons qualifying only under subdivision 'd)(l)(ii), 
such persons are accompanied by their offeree representative(s), then such 
seminar or meeting shall be deemed not to be a form of general solicitation 
br general advertising; and 

(3) Any letter, circular, notice or other written communication, 
except that if subparagraph (d)(1) is satisfied as to each person to 

whom the communication is directed and the communication contains an under¬ 
taking to provide the information specified by subparagraph (e)(1) 
on request, such communication shall be deemed not to be a form of 
general solicitation or general advertising. 

(d) Nature of Offeree s. The issuer and any person acting on its behalf 
who offer, offer to sell, offer for sale or sell the securities shall 
have reasonable grounds to believe and shall believe: 

(1) immediately prior to making any offer, either: 

(i) that the offeree has such knowledge and experience in 
financial and business matters that he is capable of evaluating the 
merits and risks of the prospective investment, or 

(ii) that the offeree is a person who i c able r.o bear the 
economic risk of the investment 

; and 


(2) immediately prior to making sr.y 3fit, after raxing reasonable 
inquiry, either: 

(i) that the offeree has such knowledge and experience in 
financial and business matters that he is capable of evaluating the 
merits and risks of the prospective investment, or 

(ii) that the offeree and his otrerve representative(s) together 
have such knowledge and experience in f^na.cial and business matters that 
they are capable of evaluating the merits and risks of the prospective 
investment and that the offeree is able t*' bear the economic risk of 
the investment. 

(e) Access to or Furnishing of Information . 

, NOTE: Access can only exist by reason of the offeree's 
position with respect to the issuer. Position 
means an employment or family relationship or 
economic bargaining power that enables the offeree 
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to obtain information from the issuer in order 
to evaluate the merits and risks of the pro¬ 
spective investment. 


(1) Either 

(i) each offeree shall have access during the course ot the 
transaction and prior to the sale to the same kind of information that is 
specified in Schedule A of the Act, to the extent that the issuer possesses 
such information or can acquire it without unreasonable effort or expense; 
or 


(ii) each offeree or his offeree representative(s), or both, shall 
have been furnished during the course of the transaction and prior to sale, 
by the issuer or any person acting on its behalf, the same kind of infor¬ 
mation that is specified in Schedule A of the Act, to the extent that the 
issuer possesses such information or can acquire it without unreasonable 
effort or expense. This condition shall be deemed to be satisfied as to 
an offeree if the offeree or his offeree representative is furnished 
with information, either in the form of documents actually filed with 
the Commission or otherwise, as follows; 

(a) in the case of an issuer that is subject to the 
reporting requirements of Section 13 or 15(d) of the Securities Exchange 
Act of 1934: 


(i) the information contained in the annual report 
required to be filed under the Exchange Act or a registration statement 
on Form S-l under the Act or on Form 10 under the Exchange Act, whichever 
filing is the most recent required to be filed, and the information 
contained in any definitive proxy statement required to be filed 
pursuant to Section 14 of the Exchange Act and in any reports or 
documents required to be filed by the issuer pursuant to Section 
13(a) or 15(d) of the Exchange Act, since the filing of such annual 
report or registration statement, and 

(2.) a 1 c!ef description of the securities being 
offered, the use of the proceeds from the offering, and any material 
changes in the issuer's affairs which are not disclosed in 
the documents furnished; 

(b) in the case of all other issuers, the information 
that would be required to be included in a registration statement filed 
under the Act on the form which the issuer would be entitled to use, 
p rovided . however, that if the issuer does not have the audited financial 
statements required by such form and cannot obtain them without unreasonahW 
effort or expense, such financial statements may be provided on an unaudited 
basis; 


(c) notwithstanding subdivisions (e)(1)(ii)(a) and (b) exhibits 
required to be filed with the Commission as part ot a registration statement 
or report need not be furnished to each offeree or offeree representative 
if the contents of the exhibits are identified and such exhibits are avail¬ 
able pursuant to subparagraph (e)(2) 
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; and 


(2) The issuer shall make available, during the course of the 
transaction and prior to sale, to each offeree or his offeree 
representative(s) or both, the opportunity to ask questions of, and 
receive answers from, the issuer or any person acting on its behalf 
concerning the terms and conditions of the offering and to obtain any 
additional information, to the extent the issuer possesses such infor¬ 
mation or can acquire it without unreasonable effort or expense, 
necessary to verify the accuracy o r the information -brained pursuant 
to subparagraph (e)(1) above; and 

(3) The issuer or any person rcting on ic:; behali shall disclose to 
each offeree, in writing, prior t.. sal«_. 

(r) any material relationship between h*> offeree representative(s) 
or its affiliates and the issuer or its afii Hates, which then exists or 
mutually is understood to be contemplated or which -xisted at any time 

during the previous two years, an' any compensatior. ecHved or r 0 be 
received as a result of such relationship; 

(ii) that a purchaser of the securities must bear the anomic 
risk of the investment for an indefinite period of time because the 
securities have not been registered under the Act and, therefore, cannot 
be sold unless they are subsequently registered under the Act or an 
exemption from such registration is available: and 


(iii) the limitations on disposition of the ,ecurai «. set 
forth in subparagraphs (h)(2), (h)(3), ami 'hi <41 of the rule 

NOTE; Information need not be provided and opportunity 
to obtain additional information need not be con¬ 
tinued to be provided to any offeree or offeree 
representative who, during the course of the 
transaction, indicates that he is not interested 
in purchasing the securities offered, or, except 
in the case of any undertaking mad pursuant to 
subparagraph (c)(3), to whom the issuer or any 
person acting on its behalf has determined not to 
sell the securities 

(f) Business Combinations. 


(1) The term 'business combination" shall mean any transaction 
of the type specified in paragraph (a) of Rule 145 under the Act. 

( 2 ) All the conditions of this rule except paragraph (d) and 
subparagraph (hi(4) shall apply to business combinations. 

NOTE: Notwithstanding the absence of a written agreement 
pursuant to subparagraph (h)(4), any securities 
acquired in an offering pursuant to paragraph ffl 
are restricted and may not be resold without 
registration under the Act or an exemption 
therefrom. 



« 
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(3) For purposes of paragraph (f) only, the issuer and any 
person acting on its behalf after making reasonable inquiry, shall have 
reasonable grounds to believe, and shall believe, at the time that any plan for 

each iffar C ° m ? " atl °? iS submltt:ed t0 security holders for their approval, that 
. . , f either alone or with his offeree representative(s) has such 

knowledge and experience in financial and business matters that he is or they 

are capable of evaluating the merits and risks of the prospective invest- 
ment • 


(4) In addition to information required by paragraph (e), the 
issuer shall provide, in writing, to each offeree at the time the plan 
is submitted to security holders for approval, information about any 
terms or arrangements of the proposed transaction relating to any 
security holder that are not identical to those relating to all other 
security holders. 

(g) Number of Purchasers . 

(1) There shall be no more than thirty-five purchasers of the 
securities of the issuer from the issuer in any offering pursuant 
to the rule. 

NOTE: See subparagraph (b)(1), the note thereto and the 

Preliminary Notes as to what may or may not consti¬ 
tute an offering pursuant to the rule. 

(2) For purposes of computing the number of purchasers for 
subparagraph (g)(1) only: 

(i) the following purchasers shall be excluded: 

(a) any relative or spouse of a purchaser and any 
relative of such spouse, who has the same home as such purchaser; and 

(.b) any trust or estate in which a purchaser or any of 
the persons related to him as specified in subdivision (g)(2)(i)(a) or 
—' collectively have 100 percent of the beneficial interest (excluding 

contingent interests); 

(c) any corporation or other organization of which a 
any “( the P ersons related to him as specified in subdivision 
igMZ)(i)(a) or (b) collectively are the beneficial owners of all the 
equity securities (excluding directors' qualifying shares) or equity interest; 

anti * J * 


(d) any person who purchases or agrees in writing to 
purchase for cash in a single payment or installments, securities of the 
issuer in the aggregate amount of $150,000 or more. 

NOTE: The issuer would have to satisfy all the other 

provisions of the rule with respect to the purchasers 
specified in subdivision (g)(2)(i). 
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(li) There shall be counted as one purchaser any corporation, 
partnership, association, joint stock company, trust or unincorporated 
organization, except that If such entity was organized for the specific 
purpose of acquiring the securities offered, each beneficial owner 
of equity Interests or equity securities In such entity shall count 
as a separate purchaser. 

NOTE: See Preliminary Note 5 as to other 

persons who are considered to be purchasers. 

(h) Limitations on Disposition . The issuer and any person acting on its 
behalf shall exercise reasonable care to assure that the purchasers of the 
securities In the offering are not underwriters within the meaning of 
Section 2(11) of the Act. Such reasonable care shall Include, but not 
necessarily be limited to, the following: 

(1) making reasonable inquiry to determine if the purchaser is 
acquiring the securities for his own account or on behalf of other 
persons; 

(2) placing a legend on the certificate or other document evidencing 
the securities stating that the securities have not been registered under 

the Act and setting forth or referring to the restrictions ou transferability 
and sale of the securities; 

(3) issuing stop transfer instructions to the issuer's transfer agent, 
if any, with respect to the securities, or, if the issuer transfers its 

own securities, making a notation in the appropriate records of the issuer; 
and 

(4) obtaining from the purchaser a signed written agreement that the 
securities will not be sold without registration under the Acc or exemption 
therefrom. 


NOTE: Subparagraph (h)(4) does not apply to business 

combinations as described in paragraph (f). Notwith¬ 
standing the absence of a written agreement, the 
securities are restricted and may not be resold with¬ 
out registration under the Act or an exemption therefrom. 
The issuer for its own protection should consider, how¬ 
ever, obtaining iuch written agreement even in business 
combinations. 
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Four confidential engagements concerning the 
valuation of capital stock. 


vaj.udx.ioua ox a Dusmess enterprise involving 

extensive market investigations of capital stock 

prices. 


Champion International 

The Stanley Works 

Mobil Chemical Co. 

Stone Container Corp. 

Handy & Harman 

Veeder Industries 

Bundy Corporation 

Gould, Inc. 

Other engagements relating to consultation service 

in the areas of taxation. 

accounting, and rate- 


making . 


Questor Corp. 
Quaker Oats Co. 
NL Industries 


Pennwalt Corp. 
American Can Company 
Warnaco 
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Purpose - The purpose of this appraisal is to develop and 
express an opinion of the fair market value of 77,160 
Class B common shares of Modern Maid Food Products, Inc. 
as of August 21, and September 24, 1968 for gift tax 
purposes. More specifically, the ownership of the shares 
being appraised is divided as follows: 

Given in trust August 21, 1968 for the benefit of : 

Stanley Silverman 25,680 shares 

Joel Silverman 25,680 shares 

Given in trust September 24, 1968 for the benefit of: 


Susan Silverman 

8,600 

shares 

Ann Silverman 

8,600 

shares 

Beth Silverman 

8,600 

shares 

Total 

77,160 

shares 


The term "fair market value" as used herein is defined as 
the amount at which the assets would exchange between a 
willing buyer and a willing seller, neither being under 
compulsion, each having reasonable knowledge of all relevant 
facts, and with equity to both. 

Background - Modern Maid Food Products, Inc. was formed as 
a New York Corporation in 1952 as the successor to a partner¬ 
ship formed in 1933. The company has two wholly-owned sub¬ 
sidiaries, Modern Maid Food Products of Louisiana, Inc., and 
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Modern Maid Realty Corp., both incorporated under the laws 
of the State of Louisiana. The company manufactures breading 
and batter mixes, prepared to customers' specifications The 
company also manufactures prepared flour mixes for use in 
restaurants, hotels, and other institutional outlets. The 
offices of the company are located in Garden City, New York. 

On August 12, 1968, the company exchanaed newly authorized 
Class A and Class E common stock and shares of 5% cumulative 
preferred stock for the then outstanding common stock. The 
resulting capitalization was as follows: 

Class A Common Stock 21,600 shares 

Class B Common Stock 86,400 shares 

Cumulative Preferred Stock, 5% 25,200 shares 

The Class A and Class B common stock rights were identical 
except that all voting rights were vested in the Class A 
common stock. 

On August 21, 1968, Mr. Jack Silverman, Chief Executive 
Officer of the company and holder of the majority interest 
in the Class A common stock, gave in trust 25,680 Class B 
common shares to his son, Stanley Silverman and 25,680 
Class B common shares to his son, Joel Silverman. Shortly 
thereafter, on September 24, 1968, Seymour Silverman 
established three trusts for his daughters, Susan, Ann 
and Beth, giving 8,600 shares of Class B common stock to 
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each trust. The subject valuation concerns the fair market 
value of these various stock interests as of the respective 
dates of transfer. 

.»s part of this appraisal, I held discussions with company 
management to gain a familiarity with the natura and opera¬ 
tions of the business. In addition, financial statements 
audited by Arthur Andersen & Co. were provided to me and 
have been accepted without investigation as properly reflect¬ 
ing business operations. These income statements for the 
years 1964 through 1967 and the balance sheet as of December 31, 
1967 have been reproduced in this report and appear as Exhibits 
1 and 2, attached. 

Valuation - In any valuation of property, consideration must 
be given to the values indicated by the cost to replace the 
property, the income-producing capabilities of the property, 
and the price paid for comparable property in an active, public 
market. With respect to shares of capital stock, the valuation 
approach based on market value is considered to be the most 
appropriate. 

7 * 

In the course of this study, consideration has been given to 
the following: 
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1. the history of Modern Maid Products, Inc. 
and the nature of its business. 

2. the financial condition of Modern Maid, 
the nature of its assets, and the book 
value of the stockholders' equity. 

3. the historical operating results of 
Modem Maid. 

4. the investors' appraisal of the common 
stock of companies in similar lines of 
business as evidenced by the ratio of 
earnings to the price of their common 
shares, where it is publicly traded. 

5. the general economic and stock market 
conditions at and around August, 1968. 

6. such other factors as have a bearing on 
the fair market value of the shares. 

Where an appraisal is made of the capital shares of corpora¬ 
tions which are publicly traded in the stock market, the 
valuation procedure is rather straightforward. The value, 
in this case, is represented in most instances by the known 
amount at which the shares would sell in the public market, 
net of selling costs and taxes. With respect to the capital 
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shares of Modern Maid which are being appraised, the pro¬ 
cedure is made considerably more difficult due to tht fact 
that the shares are closely held. The only sale of these 
shares was that of 4,790 shares to 19 persons in August, 

1968 at a price of S10.00 per share. 

In addition, the capital shares of Modern Maid are "restricted" 
securities that can not be distributed publicly without reg¬ 
istration under the Securities Act of 1933. Such securities 
can only be acquired directly from the issuing corporation 
in a private placement, or from an existing holder. In 
either case, however, the transaction is privately negotiated 
and carries with it a "letter" contract to the effect that 
the security is being purchased as an investment and will 
not be re-offered for sale after a short period of time. 
Further, the number of buyers of a restricted security is 
limited to avoid being construed as a public offering, which 
would require registration with the Securities and Exchange 
Commission. 

Valuation Premise - The valuation of the designated Class B 
common shares of Modern Maid is based on comparative analysis 
of prices of the capital stock of publicly traded companies 
in a similar business, modified by the limiting conditions, 
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under which these shares could be sold. These conditions 
arise due to the following facts: 


1. Modern Maid Products, Inc. capital stock is 
not publicly traded. 

2. The marketability of these shares is further 
restricted in that: (a) the prospective pur¬ 
chasers must be relatively few in number 
requiring a substantial individual investment, 

(b) a prospective purchaser must be willing 

to hold them as a long term investment with no 
guarantee of a future public market, (c) these 
shares carry no voting rights and (d) the con¬ 
trol of the issuing corporation is in the hands 
of a single individual. 

Valuation Technique - As a first step in the valuation an 
investigation was made into the economic conditions and the 
general atmosphere of the securities market in August- 
September, 1968. During 1968, the stock market, as evidenced 
by the Standard & Poors index, moved upward, reaching an all- 
time high for that time, of 108.31 (1941-1943 equals 10) in 
the second quarter of 1968. The price earnings ratio of 




V 
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Standard & Poors index of 425 industrial stocks was 17.39 
during the second quarter of 1968. In mid-August of 1968, 
the price earnings ratio of the Dow Jone 3 Industrial stocks 
was 15.9. The price earnings ratio of Barron's 50 stocks 

time was 15.4. In mid—September, these price earn¬ 
ings ratios were 16.8 and 16.3, respectively. While there 
were forecasts of some slowdown in the economy, the general 
atmosphere of the securities market was generally favorably 
at this time. 

I concluded as a result of this investigation that there 
was no appreciable difference in the market climate between 
the dates of August 21, 1968 and September 24, 1968 to war¬ 
rant their separate consideration for purposes of this 
valuation. 

Specifically, a search was made for companies in a similar 
business to Modern Maid and whose securities were publicly 
traded. The following were selected as being the most closely 
representative of this group: 

American Bakeries Co. 

Continental Baking Co. 

Interstate Bakeries Corp. 

General Foods Corp. 

Pillsbury Co. 

Quaker Oats Co. 
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It is recognized that these firms are very large, and 
enjoy diversified markets, and that these facts must be 
considered in any comparison with Modern Maid. The 
relative sizes and price to earnings ratios of these 
companies are as follows: 


1967 Net Sales August 1968 

(000,000's) Price/Earnings Ratio 


General Foods Corp. 

1,652 

18 

Continental Baking Co. 

621 

16 

Quaker Oats Co. 

555 

19 

Pillsbury Co. 

526 

18 

American Bakeries Co. 

298 

13 

Interstate Bakeries Co. 

196 

12 


The net sales of Modern Maid in 1967 were $11.7 million, 
having grown at the rate of 6.5% during the previous three 
years. Further, with regard to Modern Maid, the following 
data was developed as of December 31, 1967: 


Debt/Equity ratio 0.3 
Current ratio 2.9 
Quick ratio 2.6 
Sales/Vorking capital 4.7 


Sales/Accts. Receivable 4.4 

This data indicates, in my opinion, that would exhibit, to 
a potential investor, adequate financial resources for the 
future growth of its business. 
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In determining the value of the Modern Maid equity if 
it were publicly traded, I have given consideration to: 

1. The price/earnings ratios of the 
firms shown above. 

2. Modern Maid's relative small size. 

3. The fact that Modem Maid was a 
regional, non-diversified company. 

I have, therefore, concluded that the equity of Modern 
Maid, if offered to the public market would sell at a 
price/earnings ratio of 10. This includes a considera¬ 
tion that shares of unknown companies offered to the 
public are often "underpriced" in order to make them 
attractive to the buying public and to help assure a 
strong after-issue market. 

For Modern Maid, the earnings to which this multiple 
should be applied must be determined. It assumed that 
a potential investor in Modern Maid's securities at 
August 1968 would have available to him the income state¬ 
ments for 1964 through 1967 which have been reproduced 
as Exhibit 1 of this report. While the net sales of 
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Modern Maid for the period 1964 through 1967 exhibited 
a steady growth, the net income presented an unsteady 
pattern. For this reason, I considered it appropriate 
to average the income for the three years prior to the 
valuation: 


Net Income 
(pop's) 


1965 $ 622 

1966 589 

1967 636 


Average $ 616 


On the basis of average earnings of $616,000 multiplied by 
the price earnings ratio of 10, it is estimated that the 
fair market value of the equity of Modern Maid Products, 
Inc. as of August 1968 was $6,160,000, assuming the secu¬ 
rities were being traded in an active, public market. 

Since these securities were not, in fact, publicly traded, 
an adjustment must be made for this to recognize the lack 
of liquidity inherent in the purchase of closely held 
securities. 

One measure of this adjustment which has been utilized is 
the costs incurred by companies in offering their capital 
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stock to the public market. These costs include under¬ 
writing fees, commissions, legal and consulting fees, 
and management expenses. I have concluded that a dis¬ 
count of 15% would be an appropriate adjustment. 

Applying this adjustment to the publicly traded value of 
$6,160,000 yields an adjusted value of $5,236,000. This 
represents the fair market value of the equity of Modern 
Maid with consideration of its closely held status. 

As previously noted, the equity of Modern Maid Products, \ 
Inc. consisted of both i eferred and common stock. The 
preferred stock was comprised of 25,200 shares of cumulative 
$100.00 par value stock with a 5% dividend. The total 
dividend requirement on an annual basis for these shares 
of preferred stock was $126,000. Considering the net income 
available in the previous three years, the payment of this 
dividend is relatively secured and the cumulative feature 
further protects the inventor in these securities. 

I then made an analysis of publicly traded issues of cumu¬ 
lative preferred stock with a Standard & Poors rating of 
BBB or BB. These issues were considered to be comparable 
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with the Modern Maid preferred shares if it were publicly 
traded and subject to such a rating. Nine such issues 
were analy :ed and the average yield of the group was 6.4%. 

I have, therefore, concluded that investors in preferred 
stock of comparable quality to that of Modern Maid desired 
this level of return on their investment. Therefore, in 
order to obtain this level of yield, the price which would 
be paid would be correspondingly less than the par value 
and is measured by the capitalization of the stated dividend 
($5.00) at the investor’s rate of 6.4%, or $5.00 - .064 = 
$78.13. I have used $80 per share, considering Modern Maid’s 
dividend coverage of 5 times. On this basis, the indicated 
value of the 25,200 shares of Modern Maid preferred stock 
is $2,016,000. 

If $5,236,000 represents the fair market value of the equity 
of Modern Maid, then this amount, less $2,016,000 represented 
by the preferred shares, or $3,220,000, remains at the value 
of the common shares. 

1 

The total issued and outstanding common shares of Modern Maid 
at August 1968 were as follows: 


(14) 


THI AMERICAN APPRAISAL COMPANY, INC. Invvstigjlions • Vjlujtions • Rrport* 


Class A Common 
Class B Common 

Total 

On a per share basis, the fair market value attributed to 
the common shares of $3,220,000 is $29.81. 

Tnis value of $29.81 per common share represents, in my 
opinion, the fait market value of the Modern Maid common 
shares if an investor could purchase a minority interest 
in one clas of common stock with the typical rights with 

t 

respect to voting, dividends, and capital distribution. 

% 

As we have pointed out, this is not a possibility witn 
respect to the shares being appraised and a further ad¬ 
justment must be made. 

A further consideration must be made at this point of the 
lack of marketability of the Class B common shares being 
appraised due to the fact that they represent a separate 
class of common shares, do not have any rights for future 
registration, and do not carry with them the voting power 
to compel a future registration. As a measure of the loss 
of marketability due to this condition, an analysis was made 


21,600 shares 
84,400 shares 
108,000 share j 
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of the purchases of such securities by the Value Line 
Development Capital Corporation during the period of 
January 1 to July 23, 1968. This investment company 
makes a speciality of the purchase of restricted 
securities. 

During 1968, four such investment companies were formed: 

The Diebold Technology Venture Fund, Inc. 

Fund of Letters, Inc. 

SMC Investment Corporation 

The Value Line Development Capital Corporation 
Of these, only Value Line was in existence long enough 

to have recorded experience by August 1968. 

% 

The Value Line analysis compares the price paid for re¬ 
stricted securities compared with the average market 
price of the "free" (registered) securities of the same 
corporations. The data included in this study is pre¬ 
sented as exhibit 3, attached. 

This data indicates that the purchase price of the re¬ 
stricted securities represented a discount ranging from 
c low of 16.7% to a high of 71.4% when compared with the 
average market price of the free securities on the date 
of acquisition. The average discount was 44%. A further 
examination indicates that one half of the securities 
analyzed showed discounts over 40% and that their average 
was 57.2%. 
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The reason for the discount which is exhibited in this 
analysis has been well stated in the following excerpts 
from the February 1, 1968 prospectus of the Value Line 
Development Capital Corporation: 


"In many cases there will, after the corporation's 
initial operating period, be no public market 
for the portfolio securities of the corporation 
representing investments in development situations. 
Accordingly, it may be difficult to sell such 
securities at a price representing, in the opinion 
of management, their fair va-ue until such time as 
the issuers of such portfolio securities have de¬ 
veloped to the point where such securities are 
treated in a public market." 

"Where registration is required, a considerable 
period may elapse between the time when a decision 
is made to sell the securities and the time when 
the corporation would be permitted to sell under 
an effective registration statement. During such 
period, if adverse market conditions develop, the 
corporation may not be able to obtain as favorable 
a price as that prevailing at the time of the decision 
to sell." 


The prospectus of the Diebold Technology Venture Fund, Inc. 
issued July 12, 1968 states similarly: 


"As previously indicated, it is expected that a 
substantial portion of the funds' portfolio may 
consist of highly speculative securities with 
no public market or a limited public market, 

issued by small and unseasoned companies. 

In many cases, it may take several years before 
portfolio securities of unseasoned companies 
are considered to have become sufficiently valu¬ 
able and appropriate for sale. It is expected 
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that a substantial portion of these securities 
may be purchased by the fund subject to invest¬ 
ment representations or under other circumstances 
which would require registration of the securities 
under the Securities Act of 1933 in connection with 
a subsequent public sale. Such a registration may 
result in material delays in making a sale as well 
as exposure to a loss from a declining market." 

In these statements, these knowledgeable investors set forth 
the risks which are inherent in the purchase of restricted 
securities of unseasoned companies, of which the Class B 
shares of Modern Maid are an example. 

Further, after recognizing that these risks exist, these 
investment companies have sought to reduce this risk in a 
number of ways. Value Line has stated that it is a policy 
that at least 50% of the value of restricted securities in 
its portfolio must be the subject of a commitment from the 
issuer to register, at Value Line's request, the securities 
under the Securities Act of 1933. That is, the restricted 
securities are bought with a registration agreement as a 
condition of the purchase. Similarly, SMC Investment Corp. 
entirely limits its purchase of restricted securities to 
those corporations where there already exists some free stock 
in the public market. The Fund of Letters, Inc. states that 
its portfolio is mostly of restricted stocks of corporations 
which also have free stocks in the market. These policies cf 
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the funds reduce the amount of risk in two ways. First, 
where the funi owns restricted securities of a corporation 
which has publicly traded shares, the fund has access to 
financial data on the corporation and the value of the 
publicly traded shares serves as a benchmark to indicate 
the public investor's appraisal of the company. Secondly, 
by providing as a condition to the purchase of restricted 
securities an agreement for future registration, the funds 
are assured that if growth in the issuing corporation takes 
place as expected, a public market for their shares can be 
utilized. 

Any analysis of the discounts set forth above, then, must 
give consideration to the fact that they exist after con¬ 
sideration of the efforts of the fund to reduce the risk 
as discussed. With respect to the Class B common shares 
of Modem Maid being appraised, a prospective purchaser of 
these securities has absolutely no assurance that the secu¬ 
rities would ever be subject to registration in the future, 
and must consider that the control over a decision to register 
any securities of Modem Maid rests with a single majority 
stockholder. 

Further, since there were no publicly traded shares in existence, 
such an investor would likely not be able to obtain any financial 
and operating data on the company whose shares he owned. 
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A potential investor in these shares, therefore, would, 
in my opinion, have to be willing to invest a substantial 
amount (due to the restrictions on the number of possible 
buyers) at a greater risk of being able to capitalize on 
the expected growth of Modern Maid than that taken by the 
investment companies cited above. 

After careful consideration of these facts, it is my opinion 
that an appropriate discount to be applied to the Class B 
common shares of Modern Maid Products being appraised is 60%. 
Applying this discount to the previously determined price 
per share of $29.81 yields a price per share of $11.92. 

Conelusion _— After consideration of the facts outlined above, 

and the employment of valuation techniques which, in my 
practical experience I consider appropriate, it is my con¬ 
clusion that the fair market value of the 77,160 Class B 
common shares of Modern Maid Food Products, Inc. as of 
August 21 and September 24, 1968 is fairly stated in the 
amount of $12.00 per share. 
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Exhibit # 1 


MODERN MAID FOOD PRODUCTS. INC. 
and Subsidia ry Corporations 


C onsolidated Sta t ement of Oppr af^ne 

(000's) 



1964 

1965 

1966 

Net Sales 

Cost of Sales 

Gross profit 

8,256 

5.291 

2,965 

9, 772 
6,292 
3,480 

10,674 

7.163 

3,511 

Selling, G & A expense 
Operating income 

2.105 

860 

2 , 3 r 0 

1 # i. O \J 

2.413 

1,098 

Other Income (expense) 

Income before taxes 

—(3) 

856 

15 

1,195 

30 

1,127 

Taxes 

Net Income 

430 

426 

573 

622 

538 

539 


1967 

11,739 

7.710 

4,029 


2,789 

1.241 


_43 

1,284 


649 

636 


(may not add due to rounding) 




All 


Exhibit # 2 
Page # 1 


MODERN MAID FOOD PRODUCTS, INC . 
and Subsidiary Corporations 


Consolidated Balance Sheet 
December 31, 1967 


(000's) 

ASSETS 


Current Assets 

Cash 498 

Acc'ts. Receivable 2,656 

Inventories 415 

Cert, of Deposit 150 

Interest Rec. 4 

Total Current Assets 3,724 

Fixed Assets 

At Cost 2,314 

Depr. Reserve 1,039 

Net Fixed Assets 1,275 

Other Assets 

Deposits 54 

Investments 26 

Cash Value-Ins. 33 

Deferred Charges 13' 

Net Leasehold _4 

Total Other Assets 130 


TOTAL ASSETS 





LIABILITIES AND CAPTTAT, 


rren t Liabilitips 
Accts. Payable 
Taxes Withheld 
Accrued Expenses 
Fed. Income Taxes 
Due to Officers 
Notes Payable 


Total Current Liabilities 


Capital 

Common Stock 
Preferred Stock 
Surplus 

Total Capital 


216 

144 

3.491 


TOTAL LIABILITIES 


(may not add due to rounding) 


Exhibit # 2 
Page # 2 


1,277 




\ 


3,85] 


5.128 


r. 


i 
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THE VALUE LINE DEVELOPMENT CAPITAL CORPORATION 
PURCHASES OF RESTRICTED SECURITIES 
^ January 1 - July 23. 1968 



Acquisition 

Date 

# 

Shares 

Cost 

Per Share 

Average Market 
Price-Free Stock 

Indicated 

Discount 

Aerological Research, Inc. 

5/10/68 

35,000 

$ 

7.00 

$ 12.38 

43.5 % 

Clayton Corp. 

7/24/68 

100,000 


5.25 

7.81 

32.8 

E. L. I. Industries, Inc. 

7/1/68 

30.000 


9.70 

19.00 

48.9 

Jayark Corp. 

4/24/68 

45,450 


5.50 

16.25 

66.2 

Landa Industries, Inc. 

6/10/68 

75,000 


3.33 

7.50 

55.6 

Metalurgical Int'l. Inc. 

4/4/68 

20,000 


25.00 

33.00 

24.2 v 

Miles-Samuelson, Inc. 

5/29/68 

45,000 


7.25 

11.50 

37.0 

Process Plants, Inc. 

7/23/68 

25,000 


30.00 

50.00 

40.0 

Tally Corp. 

5/21/68 

10,000 


30.00 

45.25 

33.7 

Tintair, Inc. 

4/5/58 

250,000 


1.00 

2.38 

58.0 

United Utilities - Florida 

7/16/68 

20,000 

j 

1 

2.50 

8.75 

71.4 

The Valtronic Corp. 

3/11/68 

50,000 

5.00 

6.00 

16.7 


ft 
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MODERN MAID FOOD PRODUCTS, INC. 
CLASS "B" COMMON STOCK 


HERBERT S. CANNON 
111 Broadway 


New York, N.Y. 10006 






Philips, Appei & Walden, Inc. 

• # Member New York American ana Other Principal Stock Exchanges 


11! BROADWAY • NEW YORK NEW YORK 10006 


CABLE AOORESS DROlU «AGf 
TELE* 62206 


tr i rn»«Mi r 
?if ■ TP <1 oono 

Nnitirii rir»'*-rn 

i.rr urA *rn«r 
' A|iR* »•* 


March 22, 1974 


Mr. Sidney Gelfand 
136 East 57th Street 
New York, New York 

Dear Mr. Gelfand: 

Pursuant to your request, I have made a study of the financial 
and market factors affecting the fair market value of 51 ,360 shares of 
Class B (non-voting) Common Stock of Modern Maid Food Products, Inc. 
on August 21 , 1968 and the fair market value of 25,800 shares of said 
stock on September 1968. 

The appraisal report details the following data: 

(a) My qualifications as an appraiser of securities for 
market values. 

(b) Nature of the stock and relevant statistical data. 

(c) Valuation factors. 

In my opinion, the fair market value of the Class B Common 
Stock of Modern Maid Food Products, Inc., subject to gifts on August 
21 , 1968 and September 24, 1968, was not in excess of $2.00 to $5.00 
a share dependent upon the anticipated time the company would remain 
privately owned. 



Herbert S. Cannon 
President 


HSC/lb 

enclosure 


V 
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QUALIFICATIONS - HERBERT S, CANNON 

EDUCATION 


1949 

Cheshire Academy, Cheshire, Connecticut 


1953 

Washington and Jefferson College 

B.A 

1960 

Ford ham Law School 

l.L .1 

1968 

Fordham Law School 

J.D. 

1969 

Admitted to the Supreme Court of the United 

States 


BUSINESS HIST OF Y 

1962 - 1970 Weis, Voisin, Cannon & Co., Inc. President ami Dine<~r 0 r 

and predecessor firms 
(Members of tne New York Stock Exchange) 

1967 — 1970 Elgin National Industries, Inc. Chairman of tne Board 

(Listed on the New York Stock Exchange) 

1971 — 1973 Cannon, Jerold & Co., Inc. Chairman of me Board 

(.Members of the New York Stock Exchange) and President 

1970 to present Cannon Industries, Inc. Chairman of the Pna**a 

1971 to present Solvent Chemical Company, Inc. Chairman of the Board 

1973 to present Philips, Appel & Walden, Inc. President and Di rector 

(Members of the New York Stock Exchange) 

PAST DIRECTORSHIPS 

The Franklin Mint 
Bartell Media Corporation 
Thompson-Starrett Corp. 

Diversified Data Services & Sciences, Inc. 

Product Applications, Inc. 

Carson Chemical Corporation 
Data Information Services, Inc. 

Generics Corporation of America 


Listed on the American Stock Excnancje 

If It I* If M •• 

ft II II II «• It 

" over-the-counter 

II II II II 

Private corporation 
Listed over-the-counter 

II II II II 





Cl )RRtr.i\iT DIRECTORSHIPS AND CONSULTING ASSOCIATIONS 

Decision Systems, Inc. 

Electro-Catheter Corporation 
Nation-Wide Check Corporation 

F mancial Consultant to se /eral public corporations (Past and Curre 

Bartell Media Corporation (ASE) 

Briggs Leasing Corporation (OTC) 

Diversified Data Services & Sciences, Inc. (OTC) 

Electro-Catheter Corporation (OTC) 

Elgin National Industries, Inc. (NYSE) 

The Franklin Mint (ASE) 

Generics Corporation of America (OTC) 

Romanoff Industries, Inc. (OTC) 

Royal Zenith Corporation (OTC) 

Solvent Chemical Company, Inc. (Private) 

Thompson-Starrett Corporation (ASE) 

The Tower Fund, Inc. (OTC) 

Ultimacc Systems, Inc. (OTC) 


BUSINESS EXPERIENCE 
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I have been in charge of several finance committees of charitable 
organizations including the raising of capital, interim capital investment and 
the evaluation of operating costs and expenses. 

I have served on the investment committee of The Tower Fund, 
Inc. which invested approximately $6,000,000. 

I am a trustee of Washington and Jefferson College and a mer iber 
of its finance committee which invests approximately $25,000,000. 

During 1956 - 1960 I acted as an investment analyst in the evalua¬ 
tion of corporations for investment, merger or acquisition. 

I have often served as an appraiser in the sale and merger of 
several public and private corporations (e.g., Rayne Industries, Incorporated, 
Butler Capital Corporation, Generics Corporation of America, Nation-Wide 
Check Corporation, Haber & Henry, Inc. ) I have acted as financial consultant 
to Field's Baking Corporation (manufacturers of bread and bread crumbs) and 
to the Pechter-Field's Baking Corporation merger. 

During 1962 — 1970, as President of Weis, Voisin, Cannon & Co., 
Inc., I was totally responsible for all financial involvements of the corporation 
including its syndications, negotiation of underwritings, the financial consulting 
department, and the corporate finance department which was instrumental in 
effecting a number of mergers^ acquisitions and dispositions in 1967, 1968 and 
1969 to the extent of: 


Nature of Service 

Number 

Dollar Volume 

Private Placements 

15 

$ 15,000,000 

Underwritings, as Manager 


100,000,000 

Underwritings, as Participant 


200,000,000 

Mergers and/or Acquisitions 


15,000,000 


In 1967 I negotiated for control of the Thompson—Starrett Corpora¬ 
tion (ASE) and became Chairman of the Board. In the three ensuing years 1 was 
instrumental in making nine acquisitions, all of vwhich required financial evalua¬ 
tions of both public and private entities. 

I have qualified as an expert witness in approximately seven arbi¬ 
tration and court proceedings requiring the evaluation of corporate worth. 







NA i URE OF THE STOCK AND RELEVANT STATISTICAL DATA 


Modern Maid Food Products, Inc. was a privately owned corporation in 
1968 having but three principal stockholders, one of whom owned more than 
50% of the company. It was engaged in the business of manufacturing 
breadings and batter mixes and prepared flour mixes for sale to industrial 
and large commercial purchasers. 

1 he Class B Common Stock of Modern Maid Food Products, Inc. was 
non-voting stock by the corporation's very charter and there were 86,400 
shares outstanding. 

The voting control of the corporation was lodged in the 21 ,600 shares of 
Class A Common Stock outstanding of which 12,840 shares were owned by 
one individual only sixty years of age. 

Preceding the common stock were 25,200 shares of 5% cumulative preferred 
shares with a par value of $100 per share. 

The book value of a common share of Modern Maid Food Products, Inc. 
(consolidated basis) at December 31 , 1967 was $12.31 a share. Projecting 
1967's earnings to August 31 , 1968 on a time basis would give a book value 
of $15.98 a share after preferred dividends. 

Average yearly earnings before dividend requirements in 1965, 1966 and 
1<u7 were $615,789 and $489,789 after giving effect to the preferred divi¬ 
dend requirements after the recapitalization on August 12, 1968. This 
latter amount would be $4.53 per share on the 108,000 common shares 
outstanding. 


7. 


No dividends were being paid on the common stock in 1968. Dividends 
paid in prior years were materially less than the preferred dividend re¬ 
quirements after the reorganization. 



VALUATION FACTORS 


Fair Market value is defined as the price a seller could obtain from a 
willing buyer having knowledge of all of the facts. 

Modern Maid Food Products, Inc. was a privately owned corporation. 

The Class B Common Stock was non-voting without any say in the manage¬ 
ment or control over business operations. 

The Class B Common Stock had no marketability or immediate potential 
for same. 

i he type of business engaged in and the earnings multiple it might enjoy 
as a public vehicle. 

The relative little growth in net earnings in the three years ended 
December 31 , 1967 while sales increased 15%. 

The amount of money that might be required to effect a purchase of 
25,680 shares or 51 ,360 shares on August 21 , 1968 and 8,600 shares or 
25,800 shares on September 24, 1968, thus limiting the potential market. 


\ 
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A Conservative Investor may be ruled out due to the lack of liquidity, lack 
of dividend and the ina bility to have a say in management, planning, finan¬ 
cial policies or in the possible sale or liquidation of the business. 

A Speculator ! Due to the non-voting features of the stock and lack of 
market, the relative young age of management owners, the lack of incentive 
by management to declare dividends on the common stock (even if the 
corporation could aftord such action), such an investor would only be in¬ 
terested in the possibility of a public offering some time in the future. 
Without a voice in management, he would be dependent upon the desires 
and whims of management in this respect. 

A person taking such a speculative position requiring a substantial sum 
of money anticipates a market price profit of at least 400% within a three 
year period. Even if a public offering is effected, an insider's stock is 
usually restricted for an additional period of years from public sale. 

Although underwriting conditions were good in August and September 1968, 
the nature of the company's business and the relative flatness of earnings 
in 1965, 1966 and 1967 (deviation from the mean being about 3% on the 
upside and 6% on the downside), this would limit the value to be placed on 
tne company as a whole to ten times average earnings or $6,158 000 
Deducting preferred stock of $2,520,000 gives a common stock potential 
market value of $3,638,000 or $33.70 a share if public. Since speculative 
investments in non-marketable closely held situations are made on the 
basis of a 400% paper profit, within three years, the most such an investor 
would pay is 20% of $33.70 or $6.75 a share. Such a~^ e would require 
an investment of $173,340 from two purchasers of 25,680 shares each and 
$58,000 from three additional purchasers of 8,600 shares each. It would 
be extremely difficult to find five speculative investors with such available 
funds, willing to take the risk of being hung up with non-voting stock in a 
privately owned company with no retu o on investment. If only one indivi¬ 
dual were available, for such a purchase an amount in excess of $500,000 
would be required, again diminishing the availability of buyers and re¬ 
ducing the fair market value to approximately $5.00 per share. 

If a public offering or merger with a public entity could not be reasonably 
expected within a three year period, then I would be loathe to invest or 
advise any one to invest at more than a nominal amount of $2.00 per share. 

1 he amount to be invested at $5.00 a share, possibly as much as $385,000* 
is too signit icant an amount to wait upon a pure conjecture without a real 
possibility of liquidating one's investment. 

What must be emphasized here is the purchaser of the Class B Common 
Stock (non-voting) without the ability to force management to change the 
status or the stock from non-vot ing common to voting common could enter¬ 
tain no probability of ever liquidating the stock in the public market. Due 
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to different class status, none of the rules of the S.E.C. or NASD permit 
an automatic registration, even after a substantial holding period, to enaole 
e ven piece meal liquidation into the public market. This factor alone would 
greatly depreciate the fair market value of the stock by 70% even where 
underwritings are being considered. 
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ESTABLISHED 1S99 


Arw.i.t 
Bottom 
fialtunc »t> 
Chicago 
Cir*<; imuM 


THE MANUFACTURERS' APPRAISAL COMPANY 

E>«ci'tiv« Offices 

ROBINSON BUILDING 
15**' & CHESTNUT STREETS 
PHILADELPHIA, PA. 19102 


Clwvland 

Detroit 

New York 
Philadelphia 
S' LOuit 


Philadelphia, Pa. 
March 14, 1974 


InLuriiul Revenue Service, Regional Counsel 
26 Federal Plaza, 

New York, New York lOOOy 


Gentlemen: - 


V/e are pleased to submit our appraisal of certain Class B 
Coition otock oi Modern Maid Products, Inc.. It is our considered 
opinion that the Fair Market Value of the Stock, constituting a minority 
interest and as of various dates in August, September and December 1968 
is best expressed as $25 per share. 


Our engagement has been confined to a determination of the 
value of the Stock in accordance with our agreement. We have not investi¬ 
gator. title to the property, nor the possible existence of liens, mort¬ 
gages and assessments and, therefore, do not assume responsibility with 
respect to ownership. . y 3 


Neither the emjjloyment to make, nor the compensation for the 
appraisal is contingent upon values reported. To the best of our knowl¬ 
edge or belief, all statements and information contained in this report 
ara , t . rue ^ an ^ correct, and no important facts have knowingly been withheld, 
ihe Manufacturers Appraisal Company has no present, prospective, direct 
or indirect interest in the property herein appraised. 

This analysis was made by the use of methods and procedures con¬ 
forming to ethical standards of practice. 


Respectfully submitted, 

THE MANUFACTURERS' APPRAISAL COMPANY, 

Vice President. 
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PURPOSE OF APPRAISAL 

The purpose of this appraisal is to estimate the Fair Market Value 
of certain Class B Common Stock of Modern Maid Products, Inc. as of 
various dates in August, September and December, 1968. The con¬ 
cluded values will consider the fact that the subject shares con¬ 
stituted only a minority interest in the subject company, that the 
stock was non-voting, and that there was no ready market for it. 

DEFINITION OF FAIR MARKET VALUE 

Fair Market Value is defined as the price expressed in terms of 
money which the subject stock will bring in a normal market, 
allowing a reasonable time to find a purchaser who buys with 
full knowledge of the subject company's advantages and disadvant¬ 
ages, with neither party being under compulsion to buy or sell. 
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APPRAISAL PROBLEM 



The valuation of privately-held corporate stock, stock for which 
their is neither an established market price nor even a ready market, 
presents certain difficulties. Analysis of the subject stock poses 
several interesting valuation problems. First,the valuation dates are 
over five years in the past, making direct examination of the company's 
physical assets inappropriate, and necessitating analysis of data on an 
historical basis. 

oecond, the subject stock, although it represents an intrinsic share 
or part of Modern Maid Products, Inc., is both non-voting and a minority 
interest. Accordingly, once the total value of the subject company is 
determined, care must be taken to correctly apportion that total to the 
different classes of stock, with proper consideration of discounts in ’ 
value for lack of marketability, lack of control, etc.. 

Third, there were few publicly-held companies which were truly com¬ 
parable to the subject. Ultimately our comparisons included five com¬ 
panies which overlapped in some areas with Modern Maid Products, Inc., 
but which were dissimilar in other areas. 

Fourth , one or more of the subsequent appraisal approaches to val¬ 
uation must include some estimate of the future or "projected" profits 
of the company. The risks of reaching incorrect conclusions in these 
circumstances can be reduced if there is some historical basis for the 
expectations upon which the projections rest; and they may even be re¬ 
duced considerably if quantitative historical data exists which points 
consistently to the same answers. If, for example a given historical 
progression of numbers was 70, 80, 90, 100 and 110, and the circumstances 






APPRAISAL PROBLEM 


r. 


surrounding the progression remains unchanged, it could be predicted 
with a degree of certitude that the most likely next number in the 
progression would be 120. In the case of the subject company, however, 
no such obvious progression exists, and the degree of certitude with 
which projections can be made is most certainly reduced from that of 
the first example. It is not however, reduced to the point jf being 
unmeasurable, and if in fact it must be estimated in order to complete 
certain appraisal approaches, it can best be accomplished by a thorough 
examination of historical trends. 

Finally, a number of appraisal techniques must be established which 
will provide an effective measure of the total value of the company. At 
the onset of this study a number of approaches to valuation were con¬ 
sidered. Ultimately this number was reduced to three: 1 - Return on Net 
Worth Approach, 2 - Price-Earnings Ratio Approach, and 3 - Comparable 
Public Enterprise Approach. 



AMI 


VALUATION 





A92 

VALUATION 



return on net worth approach 

This approach considers a normal return to the balance sheet net 
worth of the company. Excess return may be capitalized at a higher 
(intangible) rate of return and the resultant value added to the net 
worth to provide an indication of total company value. Inasmuch as the 
book net worth figure is likely to be understated, this approach will 
generally produce a lower limit of value. Examine the following 


summary: 


Net Worth (12/31/67) 

• Normal Return (At 13#) 
Actual Return 


$3,921,320 

509,772 

620,406 


Excess Return 

Capitalized at 15# 

Total Indicated Value 
(Rounded) 


$110,634 

$737,600 

$4,658,920 

$4,659,000 

1 


Company 

Net Worth 

Return 

# Return 

Martha White Foods, Inc. 
Manischewitz (B) Co. 
Bridgeford Foods Corp. 

Sap's Foods, Inc. 

Spaulding Bakeries, Inc. 

$8,281,012 

3,690,017 

2,179,105 

1,150,343 

2,798,349 

$1,451,583 

255,963 

263,338 

181,227 

339,180 

17-53 

6.94 

12.11 

15.75 

12.12 

Total/Composite 

Average 

$18,098,826 

$2,491,791 

13-77# 

12.89# 


Thus a rounded normal industry return of 13# is applied against the 
subject company’s 12/31/67 book net worth of $3,921,320. The result, 
$509,772 is subtracted from the actual earnings of $620,4o6 to indicate 
those earnings related to assets, other than those included in net worth. 
Capitalizing the $110,634 bn excess return at a 15# rate of return pro¬ 
duces $737,600 in value to those assets other than those included in net 
worth, and a total value including net worth of $4,659,000 (rounded). 


THE MANUFACTURERS' APPRAISAL COMPANY 
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RETURN ON NET WORTH APPR0ACH--C0NTD . 

These figures are based upon financial information that was approxi¬ 
mately nine months old at the time of the gifts of subject stock. Assum¬ 
ing in September 1968 some reasonable knowledge of current earnings, and 
net worth produces a considerably higher total value. Utilizing rounded 
earnings of $700,000 and net assets of $4,200,000($817,917 .77 and 

$^,399,330.84 respectively were actually reported in 12/31/63 statements) 
"oduces the following indication of value: 


Net Worth 

Normal Return (At 13#) 
Actual Return 


$4,200,000 

546,000 

700,000 


Excess Return 
Capitalized at 15# 
Total Indicated Value 
(Rounded) 


$154,000 

1,026,667 

$5,226,667 

$5,200,000 


Thus consideration of more current earnings and net worth information 
produces a total rounded indication of subject company value of: 

$ 5 , 200,000 


THE MANUFACTURERS' APPRAISAL COMPANY 
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PRICE-EARNINGS RATIO APPROACH 

• 

This approach compares the earnings of the subject company to earn¬ 
ings of publicly-held enterprises having a determinable total value through 
the price of their stock. It was not possible to find companies which were 
completely comparable to the subject. However, those companies ultimately 
used for comparative purposes are similar in that they are -'nvolved in 
making and/or sale of baked products or convenience mixers and batters. 
Detailed information relating to these comparable companies is contained 
in the addenda to this report. 


Examine the following summary: 


Company 

Martha White Foods 
Manische w i.tz (B) Co. 
Bridgeford Foods Corp. 
Sap's Foods, Inc. 
Spaulding Bakeries Inc. 


Total Value 

$ 30 , 986,888 

2 , 918,960 

5,250,838 

2 , 052,288 

3,467,640 


Earnings 

$1,451,583 

255,963 

263,838 

181,227 

339,180 


P.E. Ratio 

21.3 

11.4 

19-9 

11.3 

10.2 


$44,676,614 $2,491,791 

Low 

Thus these five publicly-held enterprises indicate that a multiplier 


Totals/Composite 
Average 

Average w/o High and Low 


17-9 

14.8 

14.2 


of 14 conservatively reflects the average relationship between earnings 
and price. Applying this to the subject company's earnings for the year 
ending December 31, 1967 ($620,4o6) produces a total value of $8,685,634. 

This approach thus far has considered the use of publicly-owned com¬ 
panies whose securities possess good, or reasonably good,listed or quoted 
markets. The subject company's securities, on the other hand, are closely- 
held by a relatively few stockholders, and there is no listed or quoted 
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PRICE-EARNINGS RATIO APPROACH--C0NTD . 

market for them. The value of these securities has, so far, been deter¬ 
mined just as if such a market existed. Adjustment thus should be made 
for this factor. 

Whxle the amount of this adjustment could perhaps, be determined on 
a judgment basis, it is our opinion that the most realistic method of 
measuring this negative element of value is to ascertain what the actual 
cost would be to create a public market for the securities. Since such 
a public market would normally be created by a public offering of the sec- 
urities through investment bankers or brokers, the problem becomes one of 
determining the costs of such flotation. 

Comprehensive data on the costs of public flotation of common stocks 
were compiled with respect to issues registered with it by Securities and 
Exchange Commission. This data is summarized as follows: 


Size of Flotations 
(Millions of Dollars) 


Number 

of Flotations 


Cost of Flotation 
as a Percent of ~ 
Gross Proceeds 


Under 

0.5 

4 

19 . 69 $? 

0.5 

0.9 

15 

13 . 68 $? 

1.0 

1. 9 

25 

12.483 

2.0 

4.9 

30 

8.6i3 

5.0 

9.9 

9 

6 . 38 $? 

3.0 • 0 

- 19.9 

5 

4.883 

20.0 

- 49.9 

2 

5-483 


It will be seen that flotations have been grouped in accordance with 
the size of flotation. In the right-hand column is shorn the cost of flo¬ 
tation expressed as a percentage of gross proceeds of the flotation to the 
company. It will be noted.that, as the size of the flotation increases, 
the cost of flotation as a percentage of gross proceeds declines. 
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PRICE-EARNINGS RATIO APPROACH--CONTD . 

Thus the cost of the subject flotation would be an estimated - 

ajfer 

8 ','.'. Utilizing 8£ as a reasonable amount needed to make the subject stock 
truly marketable produces a rounded indication of total value of: 

$7 ,990,000 
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COMPARABLE PUBLIC ENTERPRISE APPROACH 


This approach is based upon the concept that the total value of the 
Subject Company may be ascertained through comparisons with similar .public 
enterprises which, through the price of their stock, have a determinable 
total value. 

Investors consider many factors in deciding what price to pay for a 
given stock. Three very important items are: earnings, net worth and 
sales; and comparisons between the comparable companies and the subject 
company on these basis will provide a meaningful approach to value. 
Ultimately five public companies were selected as the basis for comparison 
and they are summarized in the addendum to this report. Examine the sumra 
on the following page. 

Thus the earnings, net worth and sales of the comparable companies 
are expressed as percentages of total value, averaged, and expressed as 
multipliers. Weighting the contributory importance of these factors to 
consider earnings most important and sales least important produces the 
following formula to value: 

Value = 6.74 x earnings + .50 x net worth + .07 x sales. 

Inserting the subject company data into the formula produces the 
following results: 


Value - 6.74 x $700,000 + .50 x $4,000,000 + .07 x $13,000,000 
= $4,718,000 + $2,000,000 + $910,000 
= $7,628,000 

Reducing this by the percentage (8g) needed to make this stock market 
able, produces a total rounded value of: 


$ 7,000,000 
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Year 

MnU’ing 

Cacoarrv 

i2o. or 
Coianon 
Shares 

Average 

"Trice 

Total 

Value 

6/i/6 

Martha White Poods, Inc. 

1,1.1,756 

<- 0 1/ j 

$3o,. ->6, 5o'j 

7/31/63 

Maniochewitz (6) Co. 

53,172 

55 

2, jlo,..6l 

11/1/63 

Bridgeford Foods Corp. 

63J,101 

3.* 

5,250,335 

3/31/63 

Sap's Foods, Inc. 

256,536 

0 

2,052,260 

12/23/63 

Spaulding Baheries, Inc. 

420,320 

3t 

3,467,640 


Tota ./Composite Data 



$44,676,614 


Average Data 

Indicated Average Multipliers 
Weighted Equally (•* 3) 

Weighted (3~2 — l) 

Subject Data 

Total 

lx'es Discount for Lcc.c of Marketability (At 3 ,'j) 

Ket Value 

(Rounded) 

♦Offered 12/1/63 
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M o 


Ecrninna 

Met Worth 

Sales 

Earninrs 

As a 5, of 

"Total 

Value 

Met 

V/ort- *. 

Total 

* 

Sales 

As a -1 
~T 
Total 
Value 





Value 


01,431,533 

$3,231,012 

$4'.‘, 060,333 

4.6o 

26.73 

12 . . 2 .. 

255 ,.,'63 

3,6.0,017 

5,736,4 4 

3.77 

126.4: 

3iu .25 

263,333 

2,17., 105 

10 ,:; 0,474 

5.02 

4l. 5 : 

1 -2.10 

131,227 

1,150,343 

5, ; +3l,5iy 

0 03 

56 Op 

264.06 

33 , 13j 

2,7o5,34p 

10,.04,022 

. • f 5 

>:. 70 

314.46 

0 2,4-51,7': 1 

$lo,0 . 0 ,326 

076,363,353 

5.57 

4: .30 

iyo. 2 


7.42 

66.25 

247.16 

13.47 

- .5- 

.40 

4.4- 

• 50 

*23 

6.74 

• 50 

.07 

‘V/T “N *\ 

V1 1 JvJ 

$4,000,000 

v ^ 3 3*3 ‘ 

$4,713,000 

$2,000,000 

1 ■ *•’ 

V ^ ^ J O V/v/ 


V 


l Oc- J , 



/ J j J V 

$ 7 , 000,000 



V f r f • ' ' t 
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CORRELATION AND CONCLUSION OF VALUE 

Thus the approaches considered have provided the following in¬ 
dications of value : 

Return on Net Worth - $5,200,000 

Price-Earnings Ratio Approach - 57,990,000 

Comparable Public Enterprise Approach - $7,000,000 

Each of the three approaches possesses merit but none couid be con¬ 
sidered any more than a tool to the final Fair Market Value of all of the 
company's stock. Elements of value are contained in each of the methods 
used, but a conclusion of value can be- made only after weighing the worth 
of each approach and using good sound judgment in the determination of 
final values. 

The Capitalization of Excess Earnings on Net Worth offers evidence 
of total value. However, it is limited in that the data used is gathered 
compositely from different enterprises, each of which use different account¬ 
ing principles and techniques, different rates of depreciation, etc., caus¬ 
ing significant variation on expression of net worth. This approach tends 
also to express the understatement of fixed asset value as intangible value, 
which it is not, thereby producing minimal values. 

The Price-Earnings Ratio Approach offers evidence of total value. It 
too has its limitations in that the data used is gathered compositely from 
different enterprises using different accounting techniques, different rates 
of depreciation, etc., causing variation on expression of earnings. Addi¬ 
tionally, the total company value for the five comparable companies was 
developed by multiplying the total number of shares outstanding times the 
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C ORRELATION AND CONCLUSION OF VALUE—CONTD . 

average price per share for the year. If the stock were subject to 
large fluctuations in price, the results could be significantly distorted. 

The Comparable Public Enterprise Approach also offers evidence of 
total value, and has the same limitations mentioned for the two preceding 
approaches. Since, however, it weights more than one factor, it is some¬ 
what more likely to produce a reasonable estimate of value. Accordingly, 
it is our considered opinion that the total value of the subject company's 
stock is best estimated as $7,000,000. 

Thus far we have considered only the total value of the subject com¬ 
pany. We must still estimate the approximate per share value of the sub¬ 
ject stock, which is a minority interest and Class B(non-voting). The 
capital stock outstanding as of the gift dates was as follows: 

Class A Common Stock - 21,600 Shares (par $10) 

Class B Common Stock - 91,190 Shares (par $10) 

Preferred Stock - 25,200 Shares (par $100) 

The preferred stock was 5# cumulative non-voting stock, and redeem¬ 
able at its $100 par value. Reducing the total value of the company by the 
value of the preferred stock ($2,520,000) provides an indication of 
$4,480,000 in value to all the common stock. Consideration of an equal 
value of all the shares of both Class A and Class B common stock(ll2,790) 
produces a per share value of approximately $40. Discounts for minority 
interests can vary from 10# to 50#. It is our considered opinion that 
25£ best reflects the proper discount to be applied to the value of the 
minority interest. A summary of court cases and a study of two-step 
acquisitions is presented within the Addendum of this report as substan¬ 
tiation for the discount. Application, of this 25# discount to the $40 
per share value produces a value of the shares of stock of $30. 
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Whether or not the subject shares should be further reduced in value 
due to their being Class B(non-voting) is problematical. The element 
missing in non-voting stock is the same as is missing in a minority in¬ 
terest, namely - control. Inasmuch as we have already discounted the 
value of the to reflect a lack of control, it may be inappropriate to 
further reduce the value for the fact that it is non-voting. Neverthe¬ 
less, in order to make some distinction between the two classes of stock, 
we feel that a further reduction in value of $5 per share is reasonable, 
and that the value of the subject shares of stock, being Class B (non- 
voting), constituting a minority interest is best expressed as: 

$25 per Share 
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APPRAISAL QUALIFICATIONS 
of 

Hugh A. MacMullan, III 


Appraisal Experience : 

(A) Currently employed as a Vice-President and field appraiser by 
The Manufacturers' Appraisal Company, a national organization 
founded in 1899 * Initially employed to complete real estate 
valuations, making valuations of intangible assets including 
stock in closely-held corporations since 1968 . 

(B) Appraisal assistant to independent appraiser and real estate 
broker. 

(C) Self-employed for three years in construction and renovation 
of residential and commercial real estate; with specific ex¬ 
perience in preparing cost estimates and engineering breakdowns. 

Formal Education : 

(A) A.B. degree from University of Pennsylvania, 1961 . 

(B) Courses in the following: 

(1) Urban Renewal - University of Pennsylvania. 

(2) Real Estate Brokers and Salesmen - Delaware County Board 

of Realtors. 

1 3) Real Estate Analysis - Temple University School of Business. 

4) Real Estate Law - Temple University School of Business. 

5) Property Management - Temnle University School of Business. 

6 ) Real Estate Valuation - 1 mple University School of Business. 

7) Real Estate Practice - Te pie University School of business. 

8 ) Real Estate Finance - Temple University School of Business. 

Specific Qualifications : 

(A) Qualified by written examination to use the designation of 

"Member, American Society of Appraisers", with listed specialty 
of intangible assets, including stock in closely-held corporations. 

(B) Found qualified to present evidence in numerous courts, informal 
hearings, boards of review, arbitration sessions, etc.. 
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Specific Qualifications—contd . 

(C) Qualified for Real Estate Salesman's License by written 
examination in the Commonwealth of Pennsylvania. 

(D) Prepared Fair Market Value appraisals for buyers or sellers 
of property where sale was contingent upon appraisal values. 

(E) Prepared other Fair Market Value appraisals that were used 

and accepted by lending institutions for mortgage loan purposes. 

(F) Qualified by written examination as an appraiser for the State 
of New York. 

(G) Have appraised closely-held corporations, leasehold equities, 
good will, franchises, license agreements, covenants not to 
compete, patents, trademarks, copyrights, contracts, and other 
intangible assets. 

(H) Made or participated in over 300 appraisals in 31 states. Some 
of the better known clients served include: 

A O Industries 
AMF Inc. 

Addressograph Multigraph Corporation 
The Anaconda Company 
Milton Bradley 
W. Atlee Burpee Co. 

Capital Cities Broadcasting Co. 

Falntaff Brev/ing Corp. 

Hoeohst Fibers, Inc. 

INSILCO 

The Internal Revenue Service 
Keene Corporation 
Lavino Shipping Co. 

McGraw-Hill Co. 

Mite Corp. 

National Industries 
PPG Industries, Inc. 

Textron 

Time-Life, Inc. 

Triangle Industries 
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COMPARABLE PUBLIC ENTERPRISE DATA 


MARTHA WHITE FOODS, INC . 

History: Incorporated in Tennessee May 31, 1946, name changed to 

Martha White Mills, Inc. in 1932, and to Martha White Inc. 
1967, present title adopted September 26, 1967* 

Business: Co. manufactures or processes and distributes convenience 
mixes, family flour, corn meal, baking mixes, edible dried 
beans and mixed feed in the southeastern U.S.. Co. also 
(.'distributes convenience foods nation wide. 


Consolidated Income Account, years ended: 

June 1,'68 


Net sales- - - - - 
Other Income - - - 
Total- ------ 

Cost of sales- - - 
Selling, etc., exp, 
Depreciation - - - 
Interest - - - - - 
Income Taxes - - - 
Net income - - - - 
Prev. earn, surp.- 
Dividends (cash) - 
Earned surplus - - 
Earn. com. share - 


$40,060,853 
28,888 
40,089,741 
27,659,414 
8,930,137 
460,442 
66,073 
1,451,583 
!,522,092 
5,434,366 
321,355. 
(1)6,635,103 
$1.38 
1,101,756 


No. of com. shares ------- 1,101,758 

(l)$4,468,927 not restricted. (2)$l-34 on 1,101,756 
3-for-2 stk. split 10/68 

Consolidated Balance Sheet, as of: 
Assets: June 1 ,'68 

Cash- $1,521,554 

U.S. Treas. bills- - - - 1,242,032 

Receivables- ---------- 1,869,621 

(2)Inventories --------- 3,572,926 

Prepayments- ---------- 36,205 


Total current - 
(l)Plant, eq., etc. 
Land ------- 

Construction - - - 
Trademarks, etc. - 
Other assets- - - 


Total 


$8,242,338 

2,623,769 

102,452 

271,675 

19,005 

173,697 


June 3 ,'67 
$38,290,379 
29,048 
38,319-427 
27,368,257 
7,701,837 
451,465 
98,564 
1,224,756 
1,474,547 
4,198,539 
238,720 
5,434,366 
( 2 )$ 2.01 
(2)734,504 
shs. adj. for 


June 3 ,’67 

$1,980,170 

1,999,634 

3,610,877 

31,440 

$7,622,121 
2,670,788 
102,452 
2,088 
19,005 

162,307 


$11,432,936 $10,578,761 
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manischevjitz (B.) CO . 

History: Incorporated in Ohio, May 15, 1914. Company founded in 1888 

Business: Company makes matzos(un-leavened bread), matzo meal and farfel, 
cake meal, Tam Tam crackers, borscht, gefilte fish, baby foods and 
canned soups. It also distributes pickles, canned fruits, candies 
other kosher grocery items, including Kosher sacramental wine. 


Consolidated Income Account, years ended July 


Net Sales- - - - - 
Royalty income - - 
Total- ------ 

Cost of sales, etc 
Selling, etc., exp 
(l)Oper. profit- - 
Oth. income, net - 
Total income - - - 
Interest - - - - - 
Income taxes - - - 
Extraord. charge - 
Net income - - - - 
Prev. earn, surp.- 
Common divs. - - - 
Earned surplus - - 
Earn. com. share - 
No. of com. shares 


255,963 
3 , 168,368 
106,120 
3,318,211 
$4.82 

53,072 

(l)After $ 161 , 763 ( 1968 , $ 160 , 339 ) depr. & amort. ( 2 )$ 385,000 not re¬ 
stricted. (3) Prov. for loss liquid, of inv. in & adv. to 50 % 
owned Canad. Co, (4)$ 5.85 before extraord. charge. 


1969 
$9,801,280 
409,656 
10 , 210,936 
7,705,232 
1 , 888,032 
617,672 
59,896 
677,568 
121,720 
245,000 
( 3 ) 50,000 
260,848 
3 , 318,211 
106,120 
(2)3,472.939 
(4)$4 .91 

53,072 


1968 
$9,786,494 
357,934 
10 ,]44,428 
7,760,347 
1 , 895,680 
488,401 
60,456 
548,857 
111,894 
181,000 


Assets: 

Cash ------- 

Short-term inv.- - 
Receivables, net - 
(3)Inventories - - 

Total current - 
(l)Net prop., etc. 
Otner assets - - - 
Intangibles- - - - 
Deferred charges - 

Total - - - - - 


as of July 31: 

1969 n 

$399,289 

1,591,041 

1,787,537 

1968 

$ 349,082 

395,399 

1 , 128,566 

1,706,834 

$3,777,867 

$37579,381 

1,352,856 

1,233,033 

476,579 

450,966 

144,644 

164,753 

75,578 

78,567 

$5,827,524 

$5,507,200 
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MANISCHEWITZ (B.) C0.--C QTv T Tn 

Consolidated Balance Sheet, as of July 31-contd. 
Liabilities: 1969 1968 


Accts ., etc. pay.- 

Debt due ___________ 

Income taxes 

Total current 
Long term debt 
(2) Common stock 

Donated surplus- . I ’ 

Earned surplus 

Total - 

Net current assets I 

Net tang. com. sh. 

(l) Oepr. & amort. 

(2) 53,072 no par shs. (3)Lower 


$ 668,101 

81,000 

232,178 

$495,822 

81,000 

157,861 

$ 981,279 

1 , 001,500 

371,506 

300 

3,472,939 

$734,683 

1,082,500 

371,506 

300 

3,318,211 

$5,827,524 
$2,796,588 
$ 69.72 
$1,790,476 
cost or mkt. 

$5,507,200 

$2,845,198 

$66!42 

$ 1 , 674,536 
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BRIPC FORD FOODS CORP . 

History: Incorporated in Calif, on Dec. 31, 1952. 

Business: Business consists primarily of the manufacture and wholesale 
distribution of processed meats and other delicatessen foods. 
The sale of fresh, frozen and smoked meats and the manufacture 
and sale of frozen bread dough products and other miscellaneous 

items. 


Consolidated Income Account, yrs. ended: 


Sales- - 

Cost of Sales- --------- 

Sell. etc. exp.- -------- 

Depreciation ---------- 

Fed. inc. tax- --------- 

Net income ----------- 

Prev. retain, earn.- ------ 

Dividends- ----------- 

Retain, earn. 11-1 ------- 

Earn. com. share 

No. of com. shs. -------- 

Oct. 31 ,'69 
$13,208,326 
10,603,073 
1,996,367 
228,257 
188,000 
192,629 
482,302 

135,650 

539,281 

$ 0.28 

704,301 

Nov. 1,'68 

$ 10 , 090,474 

7 , 987,345 

1 , 434,804 

188,487 

216,000 

263,838 

313,982 

95,518 

482,302 

$0.44 

600,101 

Consolidated Balance 

Assets: 

Cash -------------- 

Receivables- ---------- 

(2) Inventories --------- 

Prepayments- ---------- 

Sheet, as of: 

Oct. 31 ,'69 
$422,979 
702,296 
706,325 
104,357 

Nov. 1,'68 

$ 180,400 

470,862 

510,343 

50,818 

Total current -------- 

(l)Net property- -------- 

$1,935,957 

1,479,150 

$ 1 , 212,423 

1,026,146 

Total 

$3,415,107 

$ 2 , 238,569 

Liabilities: 

Accts. etc., pay.- ------- 

Fed. inc. tax- --------- 

Notes payable- 

$ 888,052 

70,396 

50,000 

$646,008 

165,717 

Total current ------ 

Notes payable- --------- 

Future inc. tax- -------- 

Capital stk.($l) -------- 

Capital surplus- -------- 

Retained earnings- ------- 

$1,008,448 

121,554 

106,000 

704,301 

935,523 

539,281 

$811,725 

78,060 

600,101 

266,441 

482,302 

Total 

Net current assets - - • - - - _ 
Net tang. com. sh. ------- 

$3,415,107 

$ 927,509 

$3-10 

$2 238,569 
$ 400,698 
$2.24 
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SAP'S FOODS, INC . 

History: Incorporated in Indiana June l, 1955 as Sap's Bakery, Inc., 
succeeding to business founded in 1946. Present name 
adopted in March 1969 . 

Business: Engaged primarily in the production and sale of a variety of 
bakery products. Principal markets are supermarkets, in¬ 
stitutions, restaurants and vending machine operators. In 
addition, Co. operates 3 restaurants through subsidiaries. 


u 


Consolidated 

Income Account, 

yrs. ended May 3i(SEC report): 


1969 

1968 

1967 

Net Sales- ------- 

$6,762,266 

$5,431,515 

$4,760,539 

Cost & exps. ------ 

6,127,184 

4,907,943 

4,395,958 

Depr. & amort. - - - - - 

166,152 

134,983 

129,652 

Interest -------- 

33,497 

25,350 

25,290 

Inc. taxes ------- 

201,170 

122,012 

83,382 

Minority int.- - - - - - 

3,048 

• • • • • • 

• • • • • • 

Net income ------- 

231,215 

131,227 

126,217 

Earn., com. sh.- - - - - 
On 256,538 shs. outstg 

$ 0.90 

$0.71 

$0.49 

Consolidated 

Assets 

Cash ---------- 

Receivables- ------ 

Inventories- ------ 

Prepayments- ------ 

Balance Sheet, 

as of May 31, 1969 

(SEC report) 

$ 101,869 
404,857 
208,329 
109,986 


Total current - - - - $ 825 ,04l 
Net prop., etc.- - - - - 1,750,242 
Other assets ------ 96,284 


Total.. $2,671,567 

Liabilities: 

Notes, etc., pay.- - - - $ 161,192 

Accts., etc., pay. - - - 593,868 

Fed. inc. tax- ----- 3 . 44^399 


Total current - - - - 
Notes payable- - - - - - 
Def. Fed. inc. tax - - - 
Minority interest- - - - 
(l)Com. stk. ------ 

Retained earnings- - - - 


$899,459 

$ 506,360 


97,353 

18,052 

332,560 

317,783 


Total --- - 

Net current assets - - - 


$2,671,567 

d$74,4l8 
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SPAULDING BAKERIES, INC. 


History.: Incorporated in N. Y. August 16, 1926 . 

Business: Operates bakery selling bread, rolls and krullers in N. Y. 

Conn, and Pa. under name County Squire. * 


Income Account, yrs. ended: 


Sales, etc.- - - - 
Cost of Sales- - - 
Sell., etc. exp. - 
Interest - - - - - 
Income taxes - - - 
(l)Net income- - - 
Prev. retain, earn. 
Dividends- - - - - 
Retained earnings- 
Earn., com. share- 
No. of com. shs. - 


( 1 )After $ 264 , 895(1968 $249,900) deprec. 


Dec. 27,'69 
$10,796,167 
6,071,326 
3,966,249 
48,357 
387,832 
322,403 
1,747,549 
218,566 
1,851,386 
$0.77 
420,320 


Assets: Balance Sheet as of; 
Cash & equity 

U.S. Treas. bills- ----- 

Receivables net- ------ 

(2)Inventories ------- 

Prepayments- - 


Total current - - 
(l)Prop., etc., net- 
Cash val. life ins.- 
Mkt. secur., cost- ■ 
Other assets - - - - 


Total - - - - • 
Liabilities: 
Accts., etc. pay. 
Accruals - - - - 
Dividends pay. - 
Income taxes - - 
Other curr. liab. 

Total current 
Long term debt - 
Def. inc. taxes- 
Capital surplus- 
Retained earnings 


Total 

Net current assets - - - - - 

( 2 )Lower of cost (fifo) or mkt. ( 3 ) 


Dec. 27 ,'69 
$123,398 
780,645 
467,264 

257,257 

154,479 

$1,783,043 

2 , 635,298 

48,454 

4,425 

49,809 

$4,521,029 

$481,342 

27,002 

92,470 

66,685 

17,847 

$685,646 

752,900 

180,297 

1,050,800 

1 , 851,386 

$4,621,029 
. $1,097,397 

420,320 no par shs 


Dec. 28 ,'68 
$10,904,022 
6,097,757 
4,026,198 
50,351 
390,536 
339,180 
2,626,935 
218,566 
1,747,549 
$ 0.81 
420,320 


Dec. 28 ,'68 

$ 260,076 

544,947 

406,470 

226,643 

153,196 

$1,591,332 

2,782,224 

61,181 

4,525 

61,875 

$4,501,137 

$514,829 

18,732 

92,470 

4o,645 

18,361 

$ 685,037 

837,600 

180,151 

1 , 050,800 

1,747,549 

$4 501,137 

$ 906,295 
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COURT CASES 


Cose No. 9. Drybrough v. United States' 

Issue: Substantial discounts from fair market value of real estate hold¬ 
ings allowed hu minoiity interests 

Purpose of Valuation: Clift tax 

Pinal 

Valuation Claimed by Petitioner Claimed by ITS Adjudication 
$131,325 $526,$00 $171,452 

Siipplrnirnlarij Inf.••metion. Fared of ical estate and four closely held 
realty corporations holding six parcels of teal estate, four parking 
lots, and two smaller pieces of property 
Issues Argued 

Although then- were nth. r issues involved, the principal one was 
the valuation of gifts made in May and June 1957, hy Mr. and Mrs. 
1". W. Drybiough to their son. The gifts consisted of an undivided 
407 interest in ical estate located in Louisville. Kentucky, and 40 of 
the issued and outstanding capital stock of four teal estate holding 
corporations. The pardes agreed tliat the value of the underlying 
realty comprising the sole assets of the corporations must fie deter¬ 
mined and the nioitgage indebtedness, if any, should he deducted 
thercfiom, and tliat lu. of the resulting figure is the "book value"’of 
407 of issued and outstanding capital stock of the individual corpora¬ 
tions. Roth sides piodueed qualified cvpi its .uid filed briefs summariz¬ 
ing their valuations. The gloss valuations of the underlying proper¬ 
ties (before ch ducting moiteage indebtedness of $7 59,033} of the 
respective p.ulies and the couil vveie as follows: 

Plointiff Dtfcr.dor.T Court 

Pcrccl of lond . $ 238,750 $ 233,853 

Properties held by corpo*otions 1,006,4*0 1,314,220 

lotol .. . M.553.C73 


”£0S r. Stipp. 379 <\V n. K>. 19G2). 

'flic next and important issue was what discounts, if any, wore to be 
applied to the undivided inti test in real estate, and to the minority 
interests in the corporations. The government contended that no dis¬ 
counts should be allowed, whereas the witnesses for tiie taxpayer 
testified to the contrary. They testified that a discount ranging up 
to 107 should be allowed on the undivided interest in the parcel of 
land. One witness lor the taxpayer testified that a holder of minority 
interests in Kenluckv corporations cannot control policy, dividends, 
or liquidation, and therefore such interests are not readily maikciablc. 
He suggested a discount on the "fair m.nkct value of the 40; interest 
in the corporations ranging fiom 33';|7 In 507. A witness for the gov- 
ernment proposed a discount of "approximately 207” 

Decision 

From a consideration of all the testimony the court concluded that 
the value of the undivided inteiest in the unincorporated real estate 
should ho discounted 157, and the minority interests in the corporation 
357. ’ 


1.t« :co 
'$u:.\sc.o 
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1 


COURT CASES 


Case K'o. 19. Inga Bardahl" 

Issue: Lov .nation approved for minority interest, based on dfs- 
counts for lac): of marketability and one-man management 

Purpose of Valuation: Cift tax 

Final 

Valuation Claimed by Petitioner Claimed by IRS Adjudication 
$256,000 $100,100 $256,000 

«2-t T.C.M. Ml (1003). 

Supplementary Information: B.udahl Manufacturing Corporation— 

manufacturer ..d marketer of oil and grease additives 

Issues Argued 

Ole Bardahl and his wife Inga Bardahl made gifts t ,f Bardahl sto k 
aggregating 2.560 shares to their daughters and grandchildren in 1950. 

In gift tax returns filed they valued such shares at $100 each. As of 
December 30, 1939, immediately prior to the gift here involved, there 
were 20,000 shares of Bardahl stock outstanding, over S3" of which 
was owned by Ole Bardahl. 

Tire Commissioner, in his notice of deficiency, determined mat (he 
fair market value of the Bardahl stock transferred by gift was $110 per 
share. 

Testimony developed that all of Burdahl's operations were under 
the direct personal supervision of Ole Bardahl, including manufactur¬ 
ing. marketing research, sales, and contacts with distributors. 

The petitioners produced an expert witness ssho valued the Bardahl 
stock at SCS615 per share. The government’s witness, a valuation 
specialist witn the Internal Revenue Service, valued the stock at $132 
per share. Incidentally, the book value per share of the stock was 
$90.57 on December 30, 1959. 

Decision 

1 he court found that there were insufficient sales of Bardahl stock 
to establish its value. Both the petitioner’s and the government's ex 
peris relied on the price-earnings ratio of two competitor corporations 
whose slock was publicly traded. The ratio thus derived was applied 
to the weighted average per-share earnings of Bardahl for the five 
years ending with the year of gift discounted by the government's 
expert by 207 for the cost of floating a stock issue to the public and 
107 because Bardahl is a “low diversification mamifactuicr, its products 
being related in nature and usage, which fact increases the vulner¬ 
ability to competition and creates a sensitivity to savings in the busi¬ 
ness cycle." The petitioner’s expert used the same .307 discount and 
"assigned an additional 20 per cent discount because of the one-man 
management of the corporation and the minority interest being 
valued." 

The court felt that the government’s expert should also have dis¬ 
counted his value for “the one-man management of the c-orpoiation" 
and the fact that a prospective Inner would consider anticipated carn- 
ings, paiticularlv since available data indicated a decline from the 
high point achieved for the year of gift. 


THE MANUFACTURERS APPRAISAL COMPANY 
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The $17 a share alluded to by counsel is when there was only 
2,000 shares common stock -- I think even less than 2,000 

shares of common stock outstanding and there was no -- 25,200 

'ft 

of preferred requiring 126,000. In other words the $17 might 
have been 34,000 or 28,000 or 17,000 dollar dividend. Sub¬ 
sequently, we have requirements on the preferred stock of 
126,000 and there were no dividends then on the common. Just 
as background, Your Honor. 

Mr. Jack Silverman, will you take the stand. 

THE CLERK: Raise your right hand. Do you 
solemnly swear that the testimony you are about to give in 
this case to be the truth, the whole truth and nothing but 
the truth, so help you God? 

THE WITNESS: I do. 

THE CLERK: Please be seated. State your full 
name and address for the record. 

THE WITNESS: Jack Silverman, 847 Ivy Hill Road, 
Woodmere, New York. 

J j» C K SILVERMAN, called as a witness on behalf 
of the petitioners, having been duly sworn, took the 
was examined and testified as follows: 

MRU. E/AMI NATION 
RY MR. .LilrtND: 

Q Mr. Silverman what was your position in Modern 

Maid Food Products Inc. in 1968? 


A125 


Silverman - Direct q 

A I was the President of the Corporation. 

Q And your position tofay? 

A The same. 

Q It has been stipulated there was a recapitalization 
of Modern Maid Food Products Inc. in 1968. What was the pur¬ 
pose for that recapitalization? 

A We are in a highly competitive business and the 
thought occurred to those in administration to solidify the 
employment of key employees. And for that reason we thought 
it advisable to offer a, a sale of stock, non -voting, and a 
-- also an intent on our part to have these people retain a 
small interest in the corporation. 

Q here you or the people who owned the stoc* t that 
time also interested in receiving a fixed return on part of 
your investment before the employees were to receive anything? 

MR. GOLDBERG: Objection, Your Honor, that's a leading 
question. 

THE COURT: Restate your question. 

MR. GELFAND: All right. 

BY MR. GELFAND: (Resuming) 

O Were there any other reasons pertaining to, uh, 
the receipt of a fixed -- to receipt -- were there any other 
reasons why the reorganization took place -- recapitalization 
took place? 

A Well we -- I personally wanted to insure my fixed 
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investment and at the same time offer the employees who were 


*> 

with us a interest in the business but certainly not to have 


3 

any ultimate say in the running of the operation. 


4 

Q When did you first advise the employees, the corp¬ 


' 5 

oration was going to offer them an opportunity to buy stock 


It 

in the company? 


7 

A After we received word that the recapitalization 


8 

would take place and we thought we would offer them the stock 


9 

when it would be a non-taxable --or the stock would not be 


10 

subject to tax. 


11 

Q We have stipulated the corporation sold the total 


12 

of 4,790 shares Class R common stock at Si0 a share to 17 


13 

persons. How was this figure of $10 a share determined? 


14 

A I thought it was a fair value based upon the book 


15 

value of the company and the fact that there were no dividend: 

*» 

10 

it was a good return, ultimately. 


17 

Q When did you decide to make -- no, pardon me - - 


18 

did you consider or intend the Class B common stock sold by 


19 

ti-.» .orporation at $10 a share to be in the nature of compen¬ 


20 

sation? 



21 

A No. 



O Did the corporation claim any deduction on its in¬ 


• l|l 

come tax return as compensation or otherwise for any possible 


24 

excess value of the stock over $10 a share? 


25 

A No. 

i 
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V.'i 11 you please describe the nature of the business 
of Modern Maid Food Products in 1968. 

A Modern Maid Food Products is categoried as a food 
processor. We have two divisions, one of which is manufac¬ 
ture of prepared flour mixes for baking purposes, which is 
known as the Pood Service Division. The second division is 
that of the Food Processing Division where we manufacture, 
the terminology is breading and batter mixes sold to frozen 
food processors. 

0 Would yqu please -- 

A The Food Service Division distrih -- manufactures 
and distributes its products to eating places, ultimately. 

The Food Processing Division ultimately distributes its 
product to frozen food processors. 

Q Will you please explain what you mean by a pre¬ 
pared flour mix. 

A A prepared flour mix is one that is made from a 
base of all raw materials in dry form to which only water 
would be added for baking purposes. 

O Who are your competitors in the prepared flour -- 
Who are competitors of Modern Maid in the prepared flour 
mix field? 

A It can be categoried as Pillsbury Flour Mills, and 
General Mills, D.C.A. Food Industries, they are the major 


ones. 





I 
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0 Was there -- Who are your competitors in the bread¬ 
ing and batter mixes? 

A In that category we have Newly Wed Raking Co. of 
Chicago, we have D.C.A. Food Industries, and also the 
Griffith Laboratories of Toronto, Canada. 

D.C.A. Industries, was that previously known under 
any wtner name? 

A It was known as Donut Corporation of America. 

Q Was there any agreement attached to the Class R 
Common Stock that was the subject of gift to buy the shares 
back if so requested? That is, the Class R stock that was 
subject to your gift, was there any agreement for the com¬ 
pany to buy that back if -- or for you to buy it back, if 
requested? 

A None that I recall with the possible exception of 
if employment terminated, or upon death. 


0 You don't know whether there was any agreement or 


not? 


A I doubt -- I doubt if there was. 

Q Did the Class B Common Stock have any right by 
agreement or otherwise to have representation on the Roard 
of Directors, or a voice in the management, business policy, 


or dividend declaration? 





A 


No. 


/ 
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1 

0 Dp to and including the date of your gifts of the 

2 

Class R Common Stock of Modern Maid Food Products Inc., were 

3 

there any negotiations or agreement for the public sale of 

4 

any securities for the merger or sale of Modern Maid Food 

5 

Products, Inc.? 

6 

A No. 

7 

Q Up to and including the time of the gifts, did 

8 

you have any intention for Modern Maid Food Products Inc. 

9 

to become a public owned corporation, or to merge or sell 

10 

said corporation? 

11 

A No, there was not. 

12 

O During the summer of 1968, id Modern Maid Food 

i:) 

Product -- was there anv impending dramatic chanpe in the 

14 

operation of Modern Maid Food Products Inc. as the result 

15 

of any invention, new products -- new process or acquisition? 

10 

A No. 

17 

Q One moment please. Mr. Silverman, Modern Maid 

18 

Food Products Inc. did go public in Oct )her 1969, 14 months 

19 

later. 

20 

A Correct. 

21 

0 When did you have your first negotiations with 


the underwriters or any underwriters in connection with that 

23 

public offering? 

24 

A It was in March of 1969. 

25 

All right. Will you please explain to the Court 


0 
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what -- how that arose and what occasioned it? 

A Well the year 1968, the latter part of 1968 saw 
an expansion in our business. We were looking for new fields 
to conquer so to speak because our present facilities were 
running to capacity. We were looking for a plant to be 
built either in the Midwest or possibly in Canada. Canada 
became very attracted to us at that time because we had the 
opportunity of purchasing a flour mill in Streetsville, 

Ontario. That mill was known as Reid Milling Companv. The 
approach was made to us by their President, Mr. Paul Helliwell, 
to possibly negotiate the purchase of the mill or else put 
up a plant for breading and batter mixes right along side 
their operation in Streetsville, Ontario. That gave us the 
thought of the need of a -- increased capitalization or in¬ 
creased monies should be -- have to put up one or two more 
plants because the demand for our product was growing nation¬ 
wide and we found it difficult to fulfill it -- fulfill the 
demand with the current facilities we had at that time. 

0 How did that -- when then -- how did that lead to 
the discussion of going public? 

A Well, my son Stanley, who was in conversation with 
friends of his and others, discussed our problem and the 
thought was given to him and he brought it back to me in 
early '69 of why don't we look into the possibility of 
going public. He had spoken to somebody and this party 


\ 




Do 


i 
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brought him together with, ultimately, the underwriter. 

Q Fxcuse me one moment. Your Honor. 

(pause) 

Q Mr. Silverman, could you identify this book please. 

A These are the minutes of our Board of Directors 

meetings, of Modern Maid Food Products. 

Q All right. I turn your attention to the minutes 
of Dec -- the 6th day of December 1968, particularly with 
regard to the bottom paragraph --oh yes -- May I have this 
marked for identification. 

THE CLERK: Petitioner's Fxhibit 15 marked for identi¬ 
fication. 

BY MR. GFLFAND: (Resuming) 

Q Does Exhibit 15 for identification refresh your 
recollection when you had these discussions with reference 
to Reid Milling in Canada? 

A Yes, this has reference to our discussion and the 
Roard of Director meeting so indicate. Can I read it? 

0 Not yet. Is this the time that you had the dis¬ 
cussions that led to the requirement for the fund for going 
public? 

A This was about the time we presented it to the 
Board of Directors and a decision made to seek other plants 
for activity and ultimately seek a public issue for the 


needed funds. 
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MR. GELEAND: I offer this page in evidence. I want 
.o rake a photocopy of it. 

MR. GOLDBERG: Respondent has no objection to this Your 
Mono r. 


THI: COURT: It will be received. 

(Whereupon, the above mentioned 
document, having previously 
been marked for identification 
as Petitioner's Exhibit IS was 
received n evidence, as des¬ 
cribed abo .) 

MR. GFLFA.ND: Your Honor, may I retain this -- 
THE COURT: You may substi' e -- 

MR. GELFAND: And then substitute a photocopy. 

Bv MR. GELFAND: (Resuming) 

Mr. Silverman, will you now read this para -- last 

paragraph on the page of the minutes of December the 6th, 

1968. 

A A discussion followed as to the plans for expansion 
into the Canadian area and particularly with respect to the 


serious talks underway with Reid Milling Limited. It was 
pointed out that the Corporation may be required to make a 
substantial investment, since the operation in S‘reetsville, 
Ontario Province of Canada, will involve the construction of 
a building and the necessary equipment for a breading operatic 


n. 
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In view of the heavy expenditures involved in the moderniza¬ 
tion of the existing plant, it may become necessary to arrang 
some financing before proceeding with the Canadian proposal. 

In any event, all problems associated with it are being 
checked out and there will be shortly -- there shortly will 
be a conference in New York with the representatives of Reid 
Milling Limited to move this matter. The Directors author¬ 
ize Jack Silverman as President to enter into such preliminary 
agreements as he may deem necessary for the purpose of con¬ 
cluding this project. 

Q Thank you. 

MR. GELFAND: No further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. GOLDBERG: 

Q Mr. Silverman, would you say your company was a -- 

THE REPORTER: Wou 1 d you stand 

MR. GOLDBERG: Is this one working? 

BY MR. GOLDBERG: (Resuming) 

o Mr. Silverman, would you categorize your company 

as an expansion minded one? 

A Today it is. 

Q Or even in 1967 and 1968? 

A In '68 it became one, yes. 

Q Had your sales and profits substantially increased 
over the last 4 or 5 years prior to 1968? 


1 
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received in evidence, as des¬ 
cribed above.) 

MR. (iOLPBF.RG: Think you very much, Your Honor. The 
respondent will substitute copies of this. 

RY MR. GOLDBERG: fResuming) 

0 Mr. Silverman, back in 1968, in June, when you 
had your first recapitalization and you created the R shares 
of common stock, vou testified that one of fhe purposes was 
to solidify the employment of certain key employees. Is 
that correct? 

A Right. 

Q And you sold approximately 4,700 I believe you 
stipulated 

A 4,790 

0 4,790 shares of this B stock to both employees 

and, I see in the stipulation, also to Arthur Jaspan and 
Joseph Jaspan. Could you tell me who these two people are? 

A They were our counsel, company counsel. 

0 Did you also execute a buy, huy-back agreement 

with them also? 

A v es. 

0 Why was there a need to create approximately 91,00) 

shares of R stock, non-voting stock, when yoj -- when you 
only sold approximately 5,uw0 to, to these people we've 
stipulated to, either employees or your counsel? 
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A The 17 or 18 people who were involved were -- the 
stock was sold to these individuals for the prime purpose of 
ensuring their employ and relationship with our company; it 
had nothing to do with the 91,000 shares you referred to. 

Q Did you intend to make large gifts of stock to 
your children at the time? 

A At that time, we did. 

Q And, uh, is Seymour Silverman your brother? 

A He is my brother. 

0 Do you know at the time he also made substantial 
gifts to his children? 

A That's right. 

Why didn't you have any buy-back agreement executed| 
between the trustees for your children and yourself, like 
you did for the other 49 or 4,790 shares of stock? 

A At that time one of my children was not in our 
employ and it was a gift to my children, ultimately if they 
should carry on the business. 

0 So you intended them to have a, an ownership in¬ 
terest in the business? 

A Ultimately, yes. 

0 Ultimately. Why must -- Have you bought back any 
of the 4,790 shares of stock to date? 

A No. No. 

Q Did your company pay dividends on the B stock, or 





A136 


35 


67, wanting to buy this company? 

THF. WITNESS: Yes, sir. We've had many approaches from 
larger companies to purchase our or acquire our company. 

THE COURT: Seapack or Ocean Products, or Rooth Fisher¬ 
ies, any of those? 

THE WITNESS: Booth Fisheries subsequently was taken 
over by Consolidated Foods and although many inquiries were 
made, we thought it not desirable to sell to a customer who 
would find it difficult to maintain their status in the 
field. But many other larger companies have made approaches 
to purchase ours. We listened but never entertained any 
ultimate decision because we wanted -- 

THE COURT: Well, was any offer ever made to you? 

THF. WITNESS: No, not directly by way of net dollars 

and cents. 

THF COURT: In other words, you never got to the -- got 
to the stage of how much? -- 

THF. WITNESS: That is right. 

THF COURT: Anyone would be willing to pay for the com¬ 
pany? 

THF WITNESS* No, never. 

THF COURT: Thank you, Hr. (lelfand. 

MR. OFLFAND: Thank you, Your Honor. 

REPIRFCT EXAMINATION 


BY MR. OFI.FAND: 
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Q Mr. Silverman, were you interested in selling your 

business, or you were interested in preserving it for your 

* 

sons? 

A I was interested in preserving it for my sons and 
I still am. 

Q Uh, when the possible need for additional funds 
arose in late '68, early '69, in connection with Reid Milling, 
was it -- was the first thought of going public or did that 
subsequently come out? In other word., were you interested 
in financing or were you interested in going public? 

A We are always of the opinion that whatever expansion 
was necessary in our business we could do it from internally, 
but when it came to a point of putting up a new plant, we 
thought not to use our owti funds and to go to a public issue, 
as was suggested by -- to my -on that it was the wiser thing 
to do. 

0 Did you look for the public issue, or was this 
suggested to him as a possibility? 

A It was suggested to him in conversation with one 
of his friends who ultimately suggested he go to see a cer¬ 
tain underwriter. 

Q Prior to the time your son, Stanley, brought the 
idea of going public, what type of financing were you con¬ 
templating? 

A We weren't seeking any outside financing. We, we 
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didn't contemplate any financing, excepting if w • b d to 
build a plant, we thought of going to a banking institution. 
But the advice submitted to us was not to go tba direction. 

Q You talked about expansion of your business in 1968 
do you recall whether that took place in the early part '68 
and the latter part of '68, apparently your conversations 
with Reid Milling you said took part in the latter part of 
'68 -- 

A That is right. 

) Ry the latter part, maybe I can reiresh your recol¬ 
lection -- Can you tell me what this is Mr. Silverman? 

A This is a reply as -- 

0 No, just what is it? 

A This is a Reid Milling letter to us based on a 

visit we made in Canada -- 

MR. GF.LFAND: May I have this marked for identification' 

THE CLERK: Petitioner's Exhibit 16 marked for identi¬ 
fication . 

RY MR. GF.LFAND: (Resuming) 

0 What is the date of this letter? 

A October 26th, 1968. 

0 All right. Does that recall to you when you first 
had your first conversation with them or conference with then 

A It was shortly before then that we spoke on the 
telephone, that was Mr. Melliwell and myself, and then we 
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arranged for this visit in Cana^ 

Q And the date of this visit in Canada was October 
26th, 1968? 

A The date of the visit was, I think, October 14th, 
two days prior. 

0 Two days prior All right. 

MR. GELFAND: I'd like to submit this in evidence please, 

MR. GOLDBERG: I have no objection. Your Honor. 

THE COURT: It will be received. 

(Whereuppn, the above mentioned 
document, having previously 
been marked for identification 
as Petitioner's Exhibit 16 was 
received in evidence, as des¬ 


cribed above.) 


BY MR. GELFAND: (Resuming) 


Q Mr. '"ilverman, after December 31st, ’67, were there 

any financial statements prepared for you up to the time of 
the gifts that you made? In other words we have a financial 
statement of December 31st, '67? 

A Right. 

Q Did ycu receive -- were there interim audits, in¬ 

terim financial statements, or did you get them just once a 
year? Shaking your head doesn't say anything. 

A I'm sorry. No, there were none p»opared that T 
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know of. 

0 All right. 

A Excepting the Annual Report which was December 31st 

MR. GELFANI): I have no further questions. Your Honor. 
RRCORSS EXAMINATION 
BY MR. GOLDBERG: 

Q Just two very brief questions. Mr. Silverman, 

if the price is right would you have sold your company? 

A I can say that by saying any price, anything is 
for sale at a good price. 

0 I see. 

A The question is, what was the right price? 

0 What would you sell your company for? 

A I can't answer that right now. 

0 But you would be willing to sell it, if the price 
was right? 

A There'a a price for anything. I say, yes, it could 

be sold, but I can't tell you now what I would get for it. 

0 Uh, I believe there's a letter in evidence back in 
October 

MR. GELFAND: He has it, the last exhibit. 

MR. GOLDBERG: The last exhibit. 

BY MR. GOLDRERG: (Resuming) 

Q Dated October 26, 1968, from Reid Milling, -- how 
did you learn about Reid Milling and their -- in this deal? 
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A I mentioned earlier that in that period, or prior 
to then, there was a telephone strike in Canada and I recall 
distinctly that -- I'm sorry, there was a mail strike, a mail 
strike in Canada, and Mr. Helliwell called me on the telephone 
indicating that he would want to get in touch with us, but 
mail being so slow and he indicated that he would call on 
the phone to see if we were interested in a joint venture. 

I told him a joint venture at that time would not be what we 
were looking for, but we would be glad to speak with him, 
perhaps to either buy his mill or put up a plant near his 
mill. That ultimately led to the first visit in the latter 
part of October 1968. 

Q How were you two people brought together? Was 
there a broker? 

A Just by -- no. 

Q Just by word of mouth or by -- 

A Just by, call it coincidence, he just called us 
on the telephone and it opened our thinking that we should 
perhaps entertain a proposition of that kind, inasmuch as 
one of our major competitors, as I listed earlier, Griffith 
Laboratories, had a plant in Canada. 

Q Have you done any business with Reid Milling prior 
to this time? 

A Never. 

Q Have you -- did you hear of their reputation? 


♦ 









Silverman - Recross 


41 

A I ultimately sought it out and found out what their 
reputation was. 

Q Fine. So it was sometime prior to prior to October 
of 1968 that you -- 

A It was the early part of October, or during the 
middle of October that T sought it out. 

MR. GOLDBERG: That's all. Your Honor. 

I 

FIFRTHFR REDIRECT EXAMINATION 
BY MR. GELFAND: 

Q This telephone call that -- was that an unsolicited 
telephone call? 

A Unsolicited. 

MR. GF.LFAND: I have no further questions. Your Honor. 
THE COURT: You may be excused, Mr. Silverman. Thank yo 
THE WITNESS: Thank you. 

MR. GELFAND: Mr. Witt. 

MR. GOLDRERO: Your Honor, could we have a S minute 

recess. 

THE COURT: All right, we'll have a S minute reef-s 
THE CLERK: Rise please. 

(Whereupon the hearing in the above recessed at 


11:20 a.m 


• f 


as described above.) 
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THE CLERK: Would you spell your last name please. 

THE WITNESS: (spelling) N-I-Tl. 

HAROLD M. W I T, called as a witness on behalf of 

the petitioners, having been duly sworn, took the stand, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CELFAND: 

0 Mr. Wit, we have stipulated to your qualifications 
and business experience and I'm not point; to ask yon anv 
questions with reference thereto. But could you summarize 
briefly the basis of your appraisal report. How you look/A 
and evaluate shares of common stock of a company, similar to 
the Class R stock of Modern Maid Food Products Inc. and how 
you arrived at the value you have? 

A I'd to say that I, I, -- I don't, think the way -- 
if I -- the question is the way that, that I think about it. 
I -- As I said I'm with an investment hanking firm and, vou 
know, I am - - I am a principle and so that they wav T would 
look at this w'ould be, I think, the way I would look at it, 
you know, as a buyer at that time. And supposedly a willing 
and knowledgeable buver. And as, as I understand the facts 
that the stock we’re talking about, the Class H stock -- 

Q Pardon me, do you want a copy of your report in 
front of you? 

A No. 
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0 You don't need it? 

A No. 

Q All right. 

A That the Class B stock, as I understand it, -- in 

the first nlace the company was a private hen and 

the Class R common stock had no right, the holders had no 
right to vote for the election of Directors; had no right 
to notice of meeting; had no right to, to chanpe the rele¬ 
vant corporate documents to give them such a rieht; thev 
had no contract giving them any ripht to elect a Director 
of the corporation; they had no right, as I understand it, 
except informally to influence the business of the corpora¬ 
tion in any w r ay; and they had -- so they had no right to 
elect Directors; they had no right, as I understand it, the 
Class B stock to, to receive dividends by any charter docu¬ 
ment, except as I understand it, liquidating dividends pari 
passu with the Class A stock in the event of liquidation 
after payment of the, of the, of the Class, of the preferred 
stock dividend. As I understand the facts, that they pre¬ 
ferred stock requirements after the so-called reclassifica¬ 
tion of 1968 were, whatever they were, were much preater 
than the combined total for dividends paid, both the pre¬ 
ferred and common, prior to that date. And also, as I under 
stand it, that after the recapitalization in 1968, no divi¬ 
dends were in fact paid on the common stock at any time. 
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Also, as I understand it, the, the -- at the time that 
we're talking about, or just prior to the time, -here were 
no serious discussions, contracts that would indicate that 
the company was, was considering a public offering of its 
securities, or private sale of its securities to a, that's 
a third party buyer, such as any institution. There were 
no discussions or contracts relating to a possible sale of 
the company, a possible major purchase by the company of a 
major asset, or liquidation of the company. 

As I also understand it, that at that tine, there were 
no ( what I call no things going on that would have changed 
in a fundamental and radical way, or a very, you know, im¬ 
portant way, the business of the company, either by enter¬ 
ing into a new field that promised hopefully greater earnings 
of a new invention, or a new process that would in the view 
of someone like myself offer the prospect of a serious change 
in the dimension and the type of a business. 

I also understand that, that somewhere in here, that, 
that -- that there were no Class B stock that that's under 
discussion here, there were no buy out or buy back arrange¬ 
ments, in other words there was no put arrangement by, by 
contract or by understanding with respect to that Class B 
stock. 

And those of the, the, you know, the facts that would 
have come to me as a principle or as a possible advisor to 
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others, as to whether or not to buy stock like this. 

'.'ow, it would seem to me -- and also T understand -- 
1 ve been through the figures and I understand that at the 
time we’re talking about, I guess in December of 1067, that 
the stated book value was something like $12.35 a share and 
undoubtedly was greater at the time, you know, when the 
rifts were made because the company was earning money. 

\nd also, I understand from the figures in the prospec¬ 
tus and other things I've looked at that, that the, the 
average earnings, depending on how’ you play this gam$, dif¬ 
ferent people look in different ways, were after preferred 
dividend on a pro forma basis which is the way you, you ad¬ 
just these things, that if you take the 3 or 4 years prior 
you're talking about and average earnings, you know, of $4 
a share, so that my own view of what . might pay for it, 
that is not more than *5 or <6 a share at the time, takes 
these things into account. It doesn't take into account the 
sort of things you'd have to have much more information 
about, which would be the qualitv of the earnings, you know, 
the, the actual assets on the balance sheet, you know, how 
you would view those, whether they were in fact stated prop¬ 
erly and how you would discount them. But I don't really 
believe that for the sort of thinking that I’ve besa trained 
to do about value that those things are particularly rele¬ 


vant . 
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So that I concluded in looking at it and based upon mv 
way of looking at things and experience I have had that you'd! 
have to take a look at this situation, it's a completely 
locked-up situation. I mean, with absolutely no right of a 
buyer of Class B stock to have anything to say about the 
business of the company, to change his condition in any way, 
to demand a public offering of stock, in any way to -- he'd 
have to be completely passive and hope that some dav in some 
way that something would happen, either throtirh a sale or a 
liquidation or a public offering, to give him some value to 
his stock. And I would say that, that a man who was a 
knowledgeable person and a experienced investor, that is one 
who, who sees a number of different things and who not onlv 
anticipates in investing that he's going to hopefully rake 
some big gains but obviously take some losses along the way 
and also be *ocked up along the way, since we're talking 
here at the price that 1 think, you know, is a price that 
makes sen.-e of I guess with even the smallest block of stock 
that was, that was given away, you know, <30, $40,000, given 
my prices, and the biggest block, the $125 - $130,000. That 
he would, in this situation, look to making ten times on 
his money and that would be what he would be looking for 
now, in this situation if he was looking for that, and tak¬ 
ing those $4 earnings and taking the, the excessive valuatiors 
which Your Honor has stated, were given at tne ‘ime, that he 
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would sav, okay, here's a company that's earning $4 a share 
average, maybe it'll earn a little more and maybe it'll earn 
a little less, it's a good earnings record but, no know, not 
you know it's not startling like IBM or Polaroid or one'of 
those things. That, okay, let's say that we go public some¬ 
time mavhe and if the prevailing conditions are, which thev 
were ar-’ind 1968 for companies 1' e this, you know in times, 
12 times. Let’s say we're talking about 12 times 54 or 4 
and a fraction, we’re talking about 548, no 550, maybe in 
times 5 is, you know, 50, perhaps 55 is a good number, 56. 

I moan, we're talking here, I think, about a way of thinking 
that is not subject to fire, statistical analysis. It's 
not subject to fine appraisal methods. It's a sort of think¬ 
ing of what I might hope to get if all things worked out the 
way they might. And if the market conditions remain more 
or less the same and in a situation where I've absolutely 
nothing to say that will either make my investment liquid 
or give me something else that will comnensate me for locking 
up my money, such as dividends, salary, and so forth. And 
I would say that, that as a professional investor that if 
there were other conditions that based upon, you know, my 
judgement of the people or the pressures on the business or 
financial pressures on the stockholders that would have said 
okay even though I don't have a contract, and even though I 
don't have an understanding, there's so much pressure on the 
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business that they've got to go public, sell out, or do some¬ 
thing where I can see that my investment will become liquid. 
And in that case, I might have said, well I'm alright maybe, 

6 times on what I've put in, or 5 times what I've put in, is 
a reasonable expectation. Rut certainly not, under the con¬ 
ditions, that, that seem to be present here which is a com¬ 
pletely locked up situation with, with a company that with 
all due respects was, you know, a good company but a company 
that I'm sure was in a cut-throat competitive industry where 
I'm sure there were sales relationships, and no matter how 
much I investigated it, I couldn't find out what they were, 
about competitive situations which I'm sure, you know, I 
probably woulnd't have taken the time to do because of the. 
you know, amount of money involved. And that's generally 
the sort of thinking I would do, or would have done at that 
time considering what I thought this thing might have been 
worth. 

Q Thank you, Mr. Wit. In addition to your own views 

as to how you would have invested, is that the way you were 
also advising others? I mean in situations that were coming 

A Well, I, I don't -- the, the -- My experience has 
been with a firm where we, it's not always the case, but, but 
in most instances we're the principles ourselves. And we're 
-- because of my employment relationship that, that we as 
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employees of the firm, if we brine in something, we expect 
to put our own money in it. 

Pardon me, I misunderstood what -- When you said 
you, you for Allen and Company. 

Vo when I say I'm an emplovee of that firm that 
if, it, ii a deal comes in that I am involved in, that is 
originated, work it up, if the firm or its associates in the 
tirm put in monev, I'm expected to put up my own, so that as 
a principle I think, you ’now, very carefully about, you 

knov. , it's my own money. I'm not just sitting there collect¬ 
ing the fee and you know smiling when the thing goes down 
drain; get another customer. It's my own money. It's the 

;irm's money. vnu I've also, you know, had friends in deals 
and so forth. I’ve also had experience in pricing public 
deals and have been through the whole, I think, range, vou 

know, investment possibility. 

Were there actually deals made during these period 
of years on the basis you have just explained? 

A Well, I'm sure -- Yeah, there were and, and cer¬ 
tainly that mode of thinking about, you know, of trying to, 
and it's not very precise, of trying to,sort of discount'risk 
which we're really talking about. Certainly I've done a lot 
of those. I've just sort of, I mean they're different types 
ot things. There’s nothing let's say exactly on point, but-- 
but the -- we've been in deals where we put money into compan 
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les that, that were locked up, you know, that had earnings, 
that had certain features about them. Rut I'd say that in 
each of those situations, and that’s why this is sort of 
different and it's a hard thing for me to even put a value 
on, because I, you know, in each of those things, there was 
something involved in the deal, either formally or inform¬ 
ally, that gave us the feeling that within a relatively short 
time, there would be liquidity produced either by, by reason 
of the, of the formal commitment, by reason of the, of the 
financial requirements of the business, or by reason of, of 
the temperament cf the principles or the controlling people 
involved in the deal. 

In other words, the valuation of *5 to $6 a share 
that you have in your report, that does presuppose going 
public or becoming liquid at some time? 

A Well, I would say that, that -- I don't say pre¬ 
supposes going public. I'd say a man who has a, looks a lot, 
you Know, has a lot of different investments, might say, 
well, you know, this looks like an interesting business; 
this looks like good people; you know, they have good earn¬ 
ings; there's a book value there; well. I'll put some money 
in it and, you know, maybe some day in some way, you know, 
something will happen; in the meantime, I can afford to 
sit there without any return or salary. 

But when you say liquidity, you’re referring to 
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a merger or a sale out of the business. 

A Well. I'm -- liqudity I'm referring to something 
where somebody -- where, where at some point I can turn in 
this stock certificate for, for dollars. That's why I mean 
by liquidity. 

Q Mr. Wit is this the report that you have prepared? 

A It's my illegible signature. 

n And this sets forth the basis on which you arrived 
at your figure of $5 to $6 a share? 

A Yes, sir. 

MR. CFLFAND: Your Honor, may I -- I'd like to 
submit, but I think we ought to mark the original in evidenc 

THF CLFRK- Petitioner's exhibit 17 marked for 
identification. 

THF COURT: Petitioner's Fxhibit 17 will be receiv 

(Whereupon, the above mentione 
document, having previously 
been marked for identification 
as Petitioner's Fxhibit 17 was 
received in evidence, as des¬ 
cribed above.) 

THF COURT: Let me ask you, Mr. Wit, can you conceive 



of any circumstances under which you would recommend the 
purchase of this Class R stock at any price, unless there 
was something -- that you could get your hands on that would 
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indicate that at some stage of the game, why there would be 
a market in which you could resell it? 

THF WITNESS: Well, I'd say. Your Honor, that de-ends 
a little bit on the time that we’re thinking about. I think 
that, that if we're talking about the period of 19, you know 
'64 or '65, 6, 7, 8, and perhaps into '69, that my view 
would be perhaps a little different than it is today because 
of the changed market conditions. And I would say that, tha 
you know, there might be a type of person around that time, 
and given the facts about that time, there were so many 
deals going on, so many mergers, so many sales, so many, 
you know, that a man, you know, with -- looking at something 
like this might say, well, no matter what they say, you know 
there is that possibility that that will happen. And con¬ 
sequently if I had sufficient money and didn't have to use, 
you know, that money for groceries that, you know, I'd say 
why not take a shot, you know, I mean, that cliche that we 
all use. Rut perhaps -- and, and now of course with, with 
the public underwriting market, you know, and the stock 
market changed so much, you know, probably wouldn't touch 
it with a ten foot pole. Rut at that time, you know, the, 
the atmosphere was different. 

THF COURT: Can you account for the fact that a year 
later, and I don't think the market conditions were any 
better in '69 -- as a matter of fact, isn't it true that by 
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1969, the, the zest with which people expected to buy un, 
unseasoned securities and make fortunes had, had abated a 
little bit? 

Till- WITNESS: I'd say -- 

TIIF. COURT: They'd been a few burned by then.hadn't 
there? 

THF. WITNESS: A few burned, but none killed and, and 
it had abated but it was like, you know, sort of like the 
last throes of fever, you know, there were still a few highs 
back and forth. And I don't think people really believed 
at that time, I mean, you know, that’s my -- that it was all 
over. There was still, you know, these -- no one believes 
that such easy times aren't going to last forever. 

THE COURT: Can you account for the, the ability of 
Ladenburg to market this stock at what amounted to an equiv¬ 
alent of about $75 a share? 

TIIF. WITNESS: Well, I mean without trying to be disre¬ 
spectful to my profession, it's not really a profession but 
art, I, I don't really know, you know, who there customers 
were, or enough about there syndicate operation to be able 
to answer that in any, in any way. I, I do remember at 
that time that if one had a business that was -- that was -- 
that looked solid where it looked like they had a history of 
good earnings that, you know, what most underwriters would 
do, would say, you know, 10 or 12 times earnings and that 
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was sort of like the cliche of the tine. And buvers un- 
fortunatelv, von know, didn’t reallv, vou know, look care¬ 
fully into the business anil didn't make the proper compari¬ 
sons and didn t do the hard thinking. If thev had made 
money with a broker and the broker called them up and said, 
gee I've got this great thing coming out here and why don't 
you buy 300 shares and the man would probably say yes. 

THE COURT: Was this about the time Nathan's came out 
do you recall? 

THE WITNESS: I don’t recall. 

THF COURT: Mr. Goldberg. 

MR. GOLDBERG: Yes, sir. 

CROSS EXAMINATION 
RY MR. rnj.nRERO: 

n Mr - Nit, in your report you stated that, I refer 
you to page 4, that someone who would've invested in this 
company would have won an increase of, of about 10 times on 
his investment, in other words 10 -- $lo for every $1 he's 
invested. 

A That would have been his expectation. 

° °h, his expectations. How many people in the mar¬ 

ket really were able to meet their expectations 0 

A We're, we're not talking about the market. What 
we're talking, about, as I understand it, is the state of 
mind of someone who is a willing buyer under those sets of 
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facts arul what, what, what I as, as a person, vou know, who 
was a principle with some experience would look to say if 
everything works out what would be - - what I would hone to 
get from this and then discount that back. Now, T think when 

1 say a willing buyer, I'm talking about somebody who also 
knows enouph to know that if he nuts other money in thinps 
like this he's also going to lose it, all of it sometime. 

And I've put money in, you know, mavhe about 15 to 20, you 
know, different tvpes of deals and, vou know, there've been 
several bankruptcies and several thinps haven't worked out, 
so when vou’re looking at this vou're not iust saying I ex¬ 
pect to ret all mv investments this wav. But if I do them 
all and I'm in a hivh risk business and if I average down 
then mavhe if I'm lucky, I can averape out, you know, mavbe 

2 times my money over a period of 3 years. That's what I'm 
really talkinp about. I'm not saying that -- 

0 In other words this, this was -- this is your 
advice for someone that would be investinp? 

A What is that, sir? 

n That you would want realization of in times -- 
A I would say -- 

n nr inon %? 

A Yes, sir. Yes, sir. I'nder the circumstances that 

T -- 

0 Over how many a vear period would you expect this? 
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A Well it's not mathematical because and, and, vou 
know, I think if you're experienced in the investing business 
you know that everything alwavs turns out wrong and that 
your timing is always wrong and that the things you expect 
don't happen, things you don't expect, happen. So that vou 
can’t be very precise. You look at these things and say, 
gee if it all works out maybe I'll make -- uh, put in If) and 
get out 50. But I know that in the world it doesn't work 
out that wav and maybe three other thinps I put my money in 
I lose it or make 2 times or, you know, make 1 time and get 
it back after 5 years. So I'd say it's sort of an averaging. 

0 So in other words, an investor would be very happy 
to get 25* return every vear, or prowth on his investment? 

A I think we're talking about different thinps. T 
think that we're about here a different type of investing 
than the man who goes into the stock market where he has 
liquidity. I mean, liquidity to me is a vital, vital element 
here. And if a man goes into the stock market, I mean they 
used to say a few years ago that the best investors would 
look to get 20* compounded on his money before taxes. And 
that was, you know, fabulous, you know, investing r a man 
could do that. Rut here I think we're talking about a dif¬ 
ferent dimension of investing. We're not, we're not talking 
about buying stocks on the market, we're talking about a 
private, locked-up, you know, position that doesn't have 
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liquidity, that doesn't have dividends, that doesn't have, 
you know, any way that tho man can pet his money out, aside 
from Roinp to the principle and holding a Run up to his head. 

0 Hid you have -- what resource data did you have 

when you made your report? Hid vou -- 

A What, who? 

O Resource data? 

A What's that mean? 

O Oh, financial data, statistical data, anythinp, 

I mean how did you -- 

A I don't think the financial data means a damn 
thinp in this sort of thinp. excuse me. 

O Did you speak to Mr. Silverman at all? 

A No, sir. 

0 Would you say this was a particular -- was this 

a prowth company? 

A Well I'd say it, it, it was a company that, that's 
why I said in, in the conditions of, of lookinp at it that 
it didn't seem to me from looking at the prospectus and, and 
the facts I knew that there was anythin?! at the time that 
would show a dramatic increase in the earninps or the possi¬ 
ble earninps of the business. In other words, if they had 
had for example a new patented method of, of -- I don't know 
what they could do here, but -- I'll say reducinp the bulk 
of shipping,, so that they could save 301 on the shippinq 
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rates and kill all the competition, that would have been 
somethinr that would have been existing at the time that 
would have made, in my view, the earninps seem less relevant. 
And maybe if they had a new invention that I would've said 
well, well heck the earninRS don't really make any difference 
and, therefore, the price, you don't have to relate as much 
to a hypothetical price earnii.RS ratio, which you're Roinp 
to capitalize and then fieure out backwards, you know, what 
your dollar of investment mipht be worth if this, this, this 
mipht happen. 

0 You consider this a solid, solid company, don't 

you? 

A Not par ici-iarly. 

0 You don't consider a prowth of between, of over 
4 years of 46 cents to 85 cents a share an interestinp 
prowth pattern? 

A Well, no, no, -- I *- I do, but I don't -- I didn't 
mean to, you know, any disrespect to Mr. Silverman and his 
associates, but this is not Ouaker Oats and this is not 
Pillsbury Flour, this is one man, you know, in a f amilv 
business over in Rrooklyn sort of beatinp his brains out 
tryinp to increase his sales every year and it's not, I would 
say, in the spectrum of investment possibilities -- what I 
would call a, a -- since I'm beinp -- a quality company. 

Q Well does General Motors double their sales in 
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four years? 

A Sir? 

0 Would a company like Ceneral Motors double their 
sales in four years? 

A Kell we're talking again about, I think, quality, 

earnings and growth. I'm not trying to be -- 1 agree the 
earnings did go up and therefore someone looking at it might 
have had a, a expectation of increasing earnings. But as I 
say, that, that I haven't, you know, didn't go in deeply 
into the quality of the earnings in that sense. Mow many 
customers there were, how much it cost to get in the business, 
what the competition mipht be, whether Pillsbury if thev, 
you know, blew their nose could blow these fellows out of 
the, you know, out of the dock. I don’t know. 

0 Mow are new issues generally coming out at this 
time, in 1968? Were a lot of new issues issued -- 

A Thev were coming out like minnows flowing out of 
the stream, sir. 

0 Right, and some were selling at 30, 40 times earn¬ 
ings? 

A It was -- I'd say that was so, yes. 

Q And it was a very bullish stock market then, wasn't 

it? 

A Fveryone looked like the here after was with us. 

0 Ho you know what the, when the, the high was reached 
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on the IH)w Jones average? 

A No, sir. I'm not -- that's not my business. 

Q Oh, would be surprised if the higher was reached 

in December of '68 with 179 -* 

A I really -- whatever you say, sir -- 
MR. Cn.FAND: Your Monor -- Your Monor, l move that we 
strike that. I mean Mr. Goldberg is not testifying. 

TMF COURT: lie's asking a question. 

MR. OObWlFRO: -- Mr. ah.-- Mr. Wit's in the stock 

market, in the investment -- 

THF KITNFSS: No^ no, no I'd like to explain. I'm, I’m 
not -- we, we do not, I don't -- except insofar as I run 
some family trusts in a family business. I'm I'm not -- l 
don't advise people to buy a hundred shares of Genera' Motors 
or 200 shares of American Telephone for their mothers. I 
mean that's not the business I’m in. 

BY MR. CnLDBFRC: (Resuming) 

Q What business are you in? 

A Well T'm in the business of, I think I've stated of 
investing or making recommendations for the investment of, 
of the money of the firm and mv own monev in a variety of 
things which might include public -- 

Q In other words, your, in fact, in the sense of, 
you said a merchant banker? 

A Well, that's -- yes, sir. And I’ve, I’ve also -- 


i 
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1 

0 I see, and you're not a, you are not a -- 


- 

A I'm not a stock broker. 

* 


a 

0 You're not a stock broker 9 


A 

A No, sir. 


.1 

Q I see. 


■i 

A And, and I've also been involved, as I say, in, in 


i 

family, family investments and also been involved in, in a -- 


8 

pricing and, and negotiating of various types of, you know, 


11 

public transactions, that is underwritings, mergers, and so 


10 

forth. 

* 


11 

0 Did you know this company did have a prior dividend 

<• 

12 

paying history? 


li 

A Yes, sir 


1-1 

Q Did you take that into consideration? 


15 

A Well as I understand it, that, that they, they -- 


i(i 

when they recapitalized in 1968, they I think put $2,150,000 


17 

into preferred stock, of which they had under their charter a 


IS 

5? dividend requirement. And that amount from the figures I 


l't 

got was greater, that is the 55 of the $2,150,000 or what¬ 


2«> 

ever it was, was greater than the amount of dividend they had 


21 

paid on their prior preferred and common before this 1968 



recapitalization. And that, as I understand from, from 



Standard and Poor's that the sheet I got that, that after 


114 

the company went public, that is after the 1969 recapitaliza¬ 



tion, they did not pay any cash dividends at all on the commo 


V 
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I don't know if that's accurate but that's what Standard and 
Poor's -- 

Q I don't know myself. 

A That's what the Standard and Poor people say. 

0 Isn't it true the only basic difference between 
the Class A and the Class R was the voting? 

A As, as far as I know r . 

MR. GPLFAND: Your Honor, we have stipulated the Charters 
of the company on the recapitalization in '68 which speci¬ 
fically sets forth -- 

THE COURT: I assume that's, that he's preparing to^ 
lead up to another question, I guess -- 
BY MR. GOI.DBFRG: (Resuming) 

0 So the only difference you say in -- the only 
difference in the -- in the two different classes was the 
fact that one was voting and one was not voting, is that 
correct? 

A As I understand it, that was the formal difference 
Yes, sir. 

0 All right. You used a -- in your report you say 
that your pro forma earnings would have been $4.71 a share 
for 1967 and using a multiple of that time of 10 to 12 times 
earnings which would -- you’d recover something like $47 to 
$50 a share and you've discounted it all the way down to 5. 

So, ir other words, you have about a 90S discount for the 
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MR. fiHI.FAND: Just one question. 

FURTHFR RFMRFCT F.XAMINATION' 

RY MR. CFI.FANH: 

Q Ho I understand that the question of liquidity 
versus locked-in position is the most important factor in 
making an investment in a closely held companv? 

A It is the most factor in, in not making an invest¬ 
ment, or •• 

0 No, in making the investment, the question of 
liquidity or the question of being locked in. 

A Well, T'd, I'd say that, that it's certainly the, 
the first thing that comes to mind, uh, you know, I think 
the mentality of the, of the -- of the sophisticated in¬ 
vestor is that, you know, if, if he goes into the market 
and he buys shares of a company with, with a quoted market 
and he doesn't buy sufficient numbers so that he feels that 
he can't get out, then he always, you know, feels he could 
barring disaster, he can take his stock certificate, give 
it to someone, and get some cash money in his pocket. And 
I think that's a lot different than in a situation where 
you're sitting there with your, your, your stock certificate 
and you've got no place to go and there's no, no money 
coming in for holding this thing. 

MR. CFLFANH: I have no further questions. Your Honor. 

Till' COURT: Thank you Mr. Wit. 
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T1IF. WITNESS: Thank you. Oh -- 

MR. nOI.DRFRCl: Uh, just, just -- just one very brief 

question. 

FURTHER RFCROSS EXAMINATION 
RY MR. OOI.DRERO: 

0 In other words, you've made your approach on the 
basis of a sophisticated investor, I Rather? 

A Oh, that's a little presumptuous, but I suppose -- 

Q Aren't you sort of narrowing your a, your field? 

A Well, I -- No, I, I, I was understood that, that 
what I was asked was a willing and knowledgeable investor. 

0 A willing and knowledgeable investor. 

A And, and -- and that a willing and knowledgeable 
investor was, was one who, who had -- wasn't just the 
local dentist but was, was somebody who, who had seen a 
number of investment possibilities of different types and 
who had a choice about whether to put his money in a -- 
I assume he's in that business -- and, and, this is the 
one or another one, or another one and felt also that if 
he put money in this one that, that, you know, the next 
day, the next week, he'd have other opportunities. 

Q So in other words this is not the, the general 
public in the sense that -- the buying public for stock. 
This would be -- 

A Well because the general public doesn't buy this 
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sort of thin.p. This is special business, specialized busi 


ness in mv view 


Isn't -- would you say that at this particular 
time in the market you probably could sell almost any, any¬ 
thing that is cominp across the board. 

A I'd say at that time, you know,if, you know -- 
you could even have sold a dead cat, you know, without earn- 


'R. GOLDBERG: Thank you. I have no further questions. 
THF COURT: Thank you, Mr. Wit. 

TUT WITNESS: Thank you, sir. 

THF COURT: Do you want to po ahead pentlemen, or do 
you want to recess now, or -- I guess vou have -- 


MR. CFLFAND: We mipht as well recess for lunch, Your 


Honor, 


THF COURT: Yes. Do you think you can pet back by 1:30 


MR. CFLFAND: Yes, Your Honor. 

THF COI'RT: Is that enouqh time for you, Mr. Coldberq? 
MR. GOLDRFRC: Oh, plenty, it'll be sufficient. 

MR. OFF FAN!): Yeah, you po ripht upstairs, it's easv. 
THF COURT: We'll, uh, we'll recess then until 1:30. 
THF CLERK: Rise please. 





* 
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afiernoon SESSION 

THE CLERK: Re seated pentlemen. ' 

THE COURT: Call your next witness, Mr. Celfand. 

MR. CFLFAND: Mr. Smith, please. 

THE CLERK: Raise your ripht hand. You do solemnly 
swear that the testimony you are about to pive in this case 
to be the truth, the whole truth and nothinp but the truth, 
so help you Cod? 

THF WITNESS: Yes, sir. 

THF CLERK: Be seated. State vour full name and 
address for the record. 

THE WITNESS: Cordon Smith, 29 Neville Street, New 
Shrewsbury, New Jersey. 

CORDON SMITH, called as a witness on behalf of 

the petitioners, havinp been duly sworn, took the stand 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CFLFAND: 

Mr. Smith, we have stipulated your qualifications 
and backpround as set forth in your appraisal report and 
we shall not po into it at this time. I wonder if vou could 
summarize briefly the procedures adopted and the basis for 
your valuation and how much it was for the Class R common 
stock of Modern Maid Food Products Inc. in Aupust and Sep¬ 
tember of 1968. 
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A Yes, sir. The approach I adopted in this appraisal 
was to value these shares on the basis of information I 
could gather that was publicly available concerning the 
prices paid of similar securities in the market. 

The first step in my examination was to determine 
whether, in fact, there were securities of publicly traded 
companies, uh, being sold in a public market of companies 
which were comparable to Modern Maid. My search indicated 
that there uere not, in fact, any companies which were truly 
comparable to Modern Maid in, in size and in nature. T 
did, however, look at several companies that I've cited in 
the food industry, more particularly manufacturers of con¬ 
sumer goods in the grain products area. I did this to 
satisfy myself that this particular industry was not being 
viewed by public investors as a special situation. That 
it was not a so-called glamour stock or in a depressed 
market. I did so satisfy myself and I concluded after some 
examination of, of Modern Maid's financial and operating 
data for, uh, for the vears that I had available to me that 
I've, uh, cited in my report. I concluded that an appropri¬ 
ate price to earnings ratio for Modern Maid stock if it 
were on a public basis would be 10. This was based on mv 
practical experience with some consideration of the general 
conditions of the market at the time. I applied this price 
earnings ratio of 10 to the average earnings -- net earnings 


! 
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of Modern Maid for the years '65 through '67. I felt that 
this is the information that would be available to a pros¬ 
pective investor in these securities. The value I derived 
by that was <6,160,000 which represented to me the fair 
market value of the equity of Modern Maid if it were being 
actively traded in a public market. 

These securities are not in fact, or were not in 
fact, being publicly traded. It was a closely held company 
and I felt an adjustment was warranted to that extent. One 
measure of this adjustment which has been used is, is the 
costs incurred in the, the process of going public and 
offering securities to the public market, including under¬ 
writing, commissions, fees, legal fees, accounting fees, 
and the expenses of the management of the company during 
the, during the public offering period. I concluded that 
a discount considering those factors of 151 would be an 
appropriate adjustment for the non-liquidity inherent in 
the purchase of a closely held security. Applying this dis¬ 
count to the value that I previously derived, I arrived at 
an adjusted value of $5,236,000, which represents the fair 
market value of this equity with consideration of its 
closely held status. 

Now this equity included some preferred stock at 
that time. I looked at some other issues of preferred stock 
in companies that, while they were not in a similar business 
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to Modern Maid, were -- had a rating, like this, this Stand¬ 
ard and Poor's rating as a natter of fact, similar to what 
I thought that Modern Maid would carry if it were rated. 

The rating of triple R or double R. I found that these 
investors in these securities were reuniring a 6.4 average 
return on their investment. Modern Maid carried a $5 or 
51 return on its investment. Carrying this through in a 
calculatign, I concluded a value of 580 per share, which 
is what an investor would pay in order to ins-- assure him¬ 
self of a, of a 6.4* return, as indicated by the market. 

This would indicate that the value of the preferred shares 
of Modern Maid was $2,016,000. I subtracted that from the 
$5 million-odd dollars and arrived at a value for the common 
shares of $3,220,000. I utilized the number of common shares 
as 108,000 in my calculation and dividing that out, you get 
$29.81 per share on that basis. This to me is the value of 
the common shares of Modern Maid if an investor could pur¬ 
chase a minority interest in the closelv held stock of 
Modern Maid of one single class of common stock with a typi¬ 
cal rights of receiving dividends, voting rights and, uh, 
capital distribution. 

This, however, is not a possibility with Modern Maid. 
This was a single class of common stock that we're apprais¬ 
ing here that did not have these typical rights. So, again, 

I r elt that an additional consideration should he made for 
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1 

that fact. I looked then at the records of some of, of 


»» 

some other investment companies, or funds if you will, that 


4 

were formed actually during 1968 who specialized in invest¬ 


4 

ments in restricted closely held securities. And I examined 



them, where I could for the value line, Development fawital 


>• 

Corporation, which had been in existence long enough to have 


i 

purchased some of these securities and have some experience. 


8 

And I compared the price that thev paid for shares of re- 

- 

'J 

stricted unseasoned small venture companies with, in partic¬ 


10 

ular cases, of the shares that those companies had issued 


U 

which were free. In other words the fund was buying restric 

ted 

12 

shares where the company already had some publicly traded 


14 

issues. And I compared on the date the price they paid for 


14 

the, uh, restricted shares with those that the free shares 


15 

were selling and I found that, uh, discounts ranged from 


10 

16 to 70 percent, with the average being 44. If I look at 


17 

the, the upper-half of these, I found that half of the se¬ 


18 

curities were over 40* discount and they had an average of 


10 

57. Now I considered also in examining these that the pros¬ 


20 

pectuses of these funds and I noticed that in several cases 


21 

the funds in purchasing restricted securities of unseasoned 



companies had sought to reduce their risk by, uh, at the 


•24 

time of purchase negotiating an agreement with the issuing 


•21 

company that at some future date they could force a regis¬ 


25 

tration and there would be a public market for their shares. 



o 
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I found that some of the funds reduced the amount of this 
type of security which they would purchase. Both of which 
are ways that they sought to reduce the risk of really li¬ 
quidity, as we heard Mr. Wit mention ♦his morning. Thev 
sought to, to assure their liouiditv in the future. 

After consideration of these facts I concluded 
that i, an appropriate discount to he applied to the Class 
p common shares of Modern Maid would he 601. I applied that 
discount to my per share price of $29.81 and the computed 
result is <11.92. I concluded, therefore, that the fair 
market value of the Modern Maid shares being appraised as 
of August and September 1968 as <12 per share. 

MR. CPLFAND: May I have this marked for identi¬ 
fication, please. May we use the original. Your Honor. 

TUP COURT: Yes. 

TUP CI.PRK: Petitioner's Pxhihit 18 marked for 
identification. 

BY MR. CPLFAND: (Resuming) 

0 Mr. Smith, is this the report you have prepared 
in connection with your appraisal of the Class R common 
stock of Modern Maid Food Products Inc.? 

A Yes, it is. 

MR. CPLFAND: Your Honor, I submit this in evidence 
as Petitioner's Exhibit 18. 

THF COURT: It will be received. 




# 


i 
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(Whereupon, the above mentioned 
document, having previously 
been marked for identification 
as Petitioner’s Exhibit 18 was 
received in evidence, as des¬ 
cribed above.) 


RY MR. CPLFAND: (Resuming) 


Mr. Smith, you arrived at a figure of approximate! 
<12 a share when you divided through by 108,ODD shares, um, 
making allowance for the additional 4,790 shares that had 
been sold, so there was a total number of shares outstand¬ 
ing of 112,790. do you know what your appraisal value would 
have been? 

A It would be approximately <11.50. 

0 Referring to your report on page 9, on page 9, 
you state that a certain group of companies were most 
closely representitve of Modern Maid Pood Product Inc. 

Would you please explain what you mean by most closely rep¬ 


resentative. 


'ell, I feel that, uh, these companies are first 
part of the, the food industry, as I noted, and, and more 
specifically they are involved in the processing of grain 
products and to that extent I feel that they are representa¬ 
tive of, of Modern Maid's business. 

You mean those were the closest you could find 
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representative, you don't mean that thev are, well -- Po 


you mean that they are most closely representative or that 


they are the most closely you could find? 


A They're the most, most closely 1 could find, 


They're the best of a poor compromise, I think. 


Q Referrinp to the last parapraph on pape 12 and 


the top of page 13, does your valuation presuppose Modern 


Maid Food Products point; public? 


A Yes, it does. 


0 All ripht. 


A I have assumed that a prospective purchaser of 


these sh.» - would be bettinp, to use a word, that the com¬ 


pany would, based on its size, its business, the, the pen- 


eral characteristics of it that anyone could know in a pub¬ 


lic way. 


O Suppose there was no intention of poinp public. 


ild that fact have -- factor have of had an effect on 


your valuation? 


A Yes, it would. 


Q What effect would it have had? 


A Well, as I say, I've assumed that an investor 


ild assume -- would po on the basis that it would within 


2, 3, or 4 years. IJh, if there were some assurance to the 


contrary, it would certainly have an effect, it would re¬ 


duce it suhstantial1v, 


T 


t ♦ 


i 1 / 


4 ■/• 
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Would you be able to say how much substantialIv, 
or how substantially? 

A Well, in my opinion, uh, an assurance of that kind 
would place this stock in the class of a, of a hiphly specu¬ 
lative, uh security and, uh, I puess I would have to defer 
to those who are in the marketinp area to know what a, a 
hiphly speculative issue mipht sell for. 

0 1 direct your attention to nape 18 of your report, 

the second sentence in the second startinp parapraph that 
starts on that pape. Value Line has stated that it is a 

policy that at least 501 of the value of restricted securi¬ 

ties in its portfolio must he the subiect of a commitment 
from the Issuer to repisterer at Value Line's request, the 
securities, under the Securities Act of 1933. Po you know 
whether any such commitments existed with respect to the 
securities listed in Table 3? 

A No, I do not. 

0 Pid you in your appraisal assume that they did 
exist, that some of them did exist? 

A Yes, I did. I assumed that there were some in 

there that did have such an apreement, but I don't know the 

exact number. 

Q Referrinp to Fxhibit 3 in your report, do the 


restricted securities listed there have a public marker for 

t 

their shares, I mean for the free shares? 
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A Yes, o r the -- 

in other words, these are restricted val -- dis¬ 
counts that are obtained on stocks that were already being 

traded? 


A Yes, I selected these from that portfolio for 
that purpose. 

MR. CELEAND: I have no further questions. Your 

Honor. 


T1IF. COURT: Let me ask the witness -- Mr. White in, in 
making these a -- in allocating your residual value between 
the Class A and Class B, did you give any consideration at 
all to the fact that less than one year later when it became 
necessary to make a sir.xlar allocation in connection with 
the public offering that the ratio was 7 to 6.5? 

THE WITNESS: I was aware of that allocation, uh, 
frankly I did not consider it, I did not kno\>r what the sourc 
of that was and why that decision was made at uhat time. 

THE COURT: In other words, you made no effort to try 
and account for the disparity between what was presumably 
an arms length division of the residual equity at that time 
with, with your determination? 

THE WITNESS: That's true. 

THE COURT: Mr. Coldberg. 

CROSS EXAMINATION RY 


e 


MR. COLDRERC: 
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THE CLERK: Please be seated. State vour full 
name and address for the record please. 

THE WITNESS: Herbert S. Cannon, 140 Tekening Drive, 
Tenafly, New .Trsev. 

THE CLERK: Would you spell your last name for 
the record? 

THE WITNESS: (spelling) C-A-N-N-O-N. 

♦ 

H E R R E R T S. CANNON, called as a witness on 

behalf of the petitioners, having been dulv sworn, took 
the stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. OELEAND: 

O Mr Cann^m, the parties have stipulated to your 
qualifications and experience and we'll put the same ones- 
tion -- briefly could you summarize the procedures you used 
in determining what the Class B common stock of Modern Maid 
Fcod Products Inc. would have sold for in A.ugust and Septem¬ 
ber of 1968, under the facts -- existing at that time. 

A Nell I took a general overview first of the company, 
examined its operation and its history to date. I evaluated 
the investment climate at that time, uh, what asset values 
were, and what discounts might be applied; the, uh, type of 
security; its lack of marketability; it's, uh, lack of exer¬ 
cising control even though it was a substantial portion of 
the overall equities outstanding; its lack of dividend: the 
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limited growth of the company at that time over the past 3 
years or 4 years: uh.what possibilities might exist princi¬ 
pally for a purchaser or a group of purchasers to derive a 
profit from buying this stock and why would they get involve 
in the first place. In other words, could they force or 
seek or look to management to go public to sell out to some¬ 
body else, to merge with a public vehicle, to liouidate the 
business and retire, and what values might come up, uh, if 
they took any or all of those approaches. The general age 
of the principles, the sibling factor in the company, uh, 
also the amount of money that might be required to take a 
position in the company, uh, the cost of that money to the 
investor, and the time parameters pursuant to vvhich he 
might be able to either retrieve the money and a profit and 
what would induce him to look towards getting that profit. 

I looked also at underwriting conditions at that 
time. Uh, the, as I said again, the price earnings ratio 
or the value of the stock. I took a discount of the value 
of the preferred stock and its return to come up with a 
gross value for the common -- for the non-voting common. 

I then considered the liquidity factors under the existing 
securities regulations at that time and, namely, Rule 154, 
and the ability even if it did go public and even if its 
class was changed, none of which were factors at the time, 
uh, how long it would take to liquidate under the so-called 
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II rule at that time where you could only sell a limited 
amount of shares every six months and then not on a regular 
basis. The fact that it had no rights of registration and 
that the company could never force any had it gone public. 
Uh, I considered the prices that I have been involved with 
in private companies and public companies for paying for 
stocks, not necessarily similar industries, although I had 
some involvement with this industry and with, uh, a company 
similar to it, and how much discount t\rhich -- and what profi 
potential you would have to minimally look for. Uh, the 
number that T used is that you must make within a 3 yea^ 
period of time, 4 times on your money, or at least hope to 
make or you shouldn't get involved with an investment to 
begin with. And in doing that, you have to anticipate an 
actual ability to liquidate at whatever price. Tn this 
case there was no factual, at that time, ability to liqui¬ 
date. Where I talk about a 4 times profit on vour money 
within 3 years is where there might be defi -- there would 
be definite rights of registration, or a definite sell out, 
or a definite contractural obligation by the company to 
pur -- repurchase this stock in the event they don't do 
any of the other things. 

Uh, in putting all those together, I would come 
out with a very nominal value that I might, as a speculativ< 
investor pay for it with the hopes of pushing management 
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towards doing something, and a value of about $2 a share, 
which is a very substantial discount from hook. If I could 
assume that management would be very cooperative and that I 
would be able to liquidate within the 3 year period of time, 
I came out with a value between $5 and $6.50 a share. IJh, 
in my opinion, any price above that would be a, an extremely 
whimsical and speculative investor -- investment for an 
investor to make. And I personally wouldn't advise a client 
to do it. 

Q Mr. Cannon, referring to your report, I wonder 
if you could clarify a little more what is -- you intend on 
the bottom of page 6 and the top of page 7 when vou state, 
what must be emphasized here is the purchaser of a Class B 
common stock, non-voting, without the ability to force 
management to change the status of the stock from non-voting 
common to voting common could entertain no probability of 
ever liquidating the stock in the public market. Due to 
different class status none of the rules of the S.H.C. or 

H-A-c 

ftw , S.D. -- is that the National Association of Security 
Dealers ? 

A Correct. 

Q Permit an automatic registration, even after a 

substantial holding period, to enable even piecemeal liqui¬ 
dation to the public -- into the public market. I wonder 
if you could clarify what these rules are, why if you have 
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a company that is already public that these shares couldn't 


have been sold, even on a piecemeal basis. I wonder if you 


could explain that, 


A Well, that takes into consideration two situations, 


If you own non-voting or a separate class of stock and that 


stock has not been registered for public sale, you can't 


put it out until it is registered into the public market 


without the company cooperating and going through a regis¬ 


tration for vou. So vou have a total lack of liquidity in 


the open market and you could only dispose of it under an 


investment letter and a private sale. If the company - 


if you had a class of stock that was equal to the other 


classes of stock that were public, then you could only liqui¬ 


date in the public market if there was a registration. 


whether it be what we call "shelf" meaning you've got six 


to nine months to liquidate it in the open market, or whethe 


done through an underwriter at a fixed price, or agree to a 


price, or during 1968 you could liquidate under 154 no more 


than 1" of the total capitalization outstanding during any 


six month given period of time with the further -- further 


carry out being in the law that you could not do that on a 


regular basis that every six months you sell 1%. In this 


case there was -- after the recapitalization there's a 


million shares outstanding, they could sell 10,000 shares 


every six months, but if you did it for more than a year 


!L 




,• 
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case you've got to make more than 4 times on your money 
because your possibilities are extremely limited. And as 
a practical person, I wouldn't put a couple hundred thousand 
dollars in something that I couldn't have at least a, a 
definite probability of coming out whole within a J> year 
period of time. 

Q In other words you're -- Rut you feel that there 
would be always somebody who would put something in -- 

A There's always somebody and, and at $2 it's prob¬ 
ably a good rank speculation and I might've recommended it 
to somebody if, if they were akin in the industry and 
thought that they could, you know, back door themselves to¬ 
gether or had some in -- some other interests in it. 

Q Now, assuming, you mentioned something about cornin’ 

out whole or liquid in two or three years time, uh, then 
the value would be, is that $5 or $6, is that what you're 
saying? 

A Yes, sir. 

MR. CFI.FAND: I have no further questions. Oh, 
wait, I'm sorry, Your Honor. I forget sometimes. I did 
it twice today. 

BY MR. CFLFAND: (Resuming) 

Q Is this -- Mr. Cannon, is that a copy of your 
-report that you based your appraisal on? 

A Yes, sir, it is. 
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In other words -- 

1 iIF WITNFSS: Substantially the same, yes. 

THF COURT: 401 of voting stock in a, a -- 
THF WITNESS: It's almost as useless -- 
THF COURT: In a corporation where the other 511 
i« owned by someone else is, is subject to the same inhibi¬ 
tions as this. Is that -- 

THE WITNESS. Basically, yes, sir. 

THF COURT: All right. Now isn't it true though 
in a, in a -- this was a New York corporation that -- that 
under those, those circumstances the, the owners of the 
majority control of the voting stock owe certain obligation: 
to the minority interest? 

THE WITNESS: Well to the extent that any, uh. 
Director or officer or majority holder owes it to his min¬ 
ority shareholders. In other words they can't go out and 
declare themselves million dollar salaries, just so nothing 
would be left, they couldn't just give away the net assets 
of the company, or any minority shareholder could come in 
and take action to stop them. That's what I meant when I 
referred to creating a nuisance of themselves to try and 
force I’M to, uh, liquidate a position for a profit. 

iHE COURT: Well aren't there people who have 
done this with considerable success? 


THE WITNESS: Absolutely. Some people thrive on it. 


I 
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1 

The Court: So one of those might pav a consider- 


*> 

able amount more than $2 for this stock, wouldn't he? 


''I 

THE WITNESS: I sincerely doubt it. Uh, they 


4 

would want to, in that case, make at least a 10 to 20 times 


* 5 

profit bas6d on marketability because they have to couple 


(» 

that with the fact that they are either usually attorneys 


7 

and can do it themselves or have to hire attorneys at con- 


« 

siderable expense to get the job done. And, and that's all 


u 

time consuming and expensive and they generally will have 


10 

a little more patience and very often can wait 5 to 7 years 


n 

before they see a return. So, I doubt that they’d pay 


12 

much more than 2, if that. Two is certainly what I think. 


i:i 

THE COURT: Mr. Coldberg. 


14 

BY MR. COLUBER: (Resuming) 


15 

Q Mr. Cannon, how was the stock market in 1968? 


l(i 

A Sensational. 


17 

Q Sensational. How were new issues coming out? 


IS 

A Cheaper by the dozen. They were coming out, uh, 

I 

1!> 

quite furiously and at very high PE ratios. 

1 

•jo 

Q In other words, 40, 50,60 times earnings is -- 

I 

•J1 

A Well, no, the ones you read about that way -- 



most of the companies that have no earnings and no history 


•J:{ 

of earnings, if you're going to compare it to a company 



that's been in existence for a while -- 


25 

Q Right. 
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wouldn't sell to me for $2 a share. 

* 

Q So in other words, your $2 a share is strictly on 
what you personnaly would buy it for. 

A It’s what I think a buyer in, uh, in that class 
would pay for it. That's correct. 

Q I see. Uh, so in other words, you've given the 
stock, the Class, uh, B non-voting stock approximately 
about a 951 discount? 

' Off of book? 

0 Off of -- no, off of your value of 533.70, if it 
was public? 

A Under that set of circumstances, yes. 

0 Or, but just for the fact that it was non-voting? 

A No. 

0 Not, not -- 

A Not just for the fact it was non-voting. 

Q It was non-voting and, and it, it -- you sav if 
it was public, it would be worth $33.70 a share, right? 

If it was marketable? 

A No. If it was fully marketable, at that time, 

uh, yes. I guess that’s what I came up with. 

0 Right. In other words your discount is based on 
the fact that it wasn't marketable and it was a Class B 
stock? Non-voting. 

A And had no ability to become marketable and a 
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Class A stock. 

0 Well, yeah, hut see you nake a statement here, 
for public offering or merger with a public entity could 
not be reasonably expected within a three year period, and 
I would be loathe to invest more than $2. \’ow suppose it 
was reasonably expected it would go public? 

A I would pay mor-» than $2. 

0 Mow much would you pay? 

A As I came up to my price, at between $5 and <6.50 
a share. 

0 Did you know the following year this same class 
of stock, after it had been capitalized, was sold for <78 
? share? 

A That's correct. 

Q And you still would only pay $6 six for it? 

A I wouldn't have paid what the underwriter paid 
for it at the time it went public, personally. 

0 You were associated -- 

A As an underwriter. 

Q What -- you were asssociated with, uh, at one time 
with Weis, uh, Voisin, Cannon? 

A Weis, Voisin f ( Cannon. I was president. Yes. 

0 What happened with that company? Is it still in 
existence? 

A No. I retired in '69 and it, uh, folded in 1972, 


TV, ... 
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the end of '72. 

0 So, based on your experience, uh, someone would 
expect at least a 4001 return within a three year period 
at this time? 

A Yes, sir, on private placements. 

!'h. Hid you ever recom -- recommend any investment 
that returned that high? 

A Yes, sir. 

0 A number of them? 

A Several. 

0 By several, how many do you mean? 

A I can list them. Uh, I would put it to you this 

way, any one that we ever did in the form of a private 
placement, we expected at least that return, or we would 
not have done it. 

Q Well, were you ever satisfied, that you did get 


A nh, yes. T've got, uh, 1400* and, uh, more on 
occasion. 

O On occasion, but I mean for a company like this, 
what would you expect to return? Would a -- 

A For a company li.<e this, as I said, I would ex¬ 
pect at least a 400* return. 

Q Wasn't that sort of unrealistic? 

A Not at all. I think if you tie up money and you'ri 


4 


O 





<~s 


I 


- -A 
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locked up and you can’t quickly get out, and that’s with 


an anticipation that you have an ability to get out; in 


other words, when we do a private placement we have a right 


of registration at the company's expanse. So that the com¬ 


pany between the 24th and 36th month must register stock 


for us, or we'll have an, a built-in ability to sell it back 


to them. And based on its road, or rate of growth, during 


that interim period of time and what it's done with the 


money we’ve put into the company, uh, we proiect out our 


return. It doesn't always happen. Uh, on 11, I believe. 


private placements I did while President of Weis, we broke 


even twice; we, uh, made 2001 on the money within two years 


on three occasions; and we made better than 400’s on the 


rest. 


Q Uh, do you know that the 196 -- are you aware that 


in 1969 in June, there was a recapitalization? 


Yes, sir. 


0 And all these shares became one class? 


Yes, sir. 


o And there would be no distinction in voting? 


A Yes, sir. 


0 And they'd all be the same class of shares? 


That's correct, 


Uh, would that have had the effect on your -- 


Absolutely. Uh, if it was all one class of stock 


Si1ve•man 
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identification. 

MR. CELFAND: Your Honor, may I call Mr. Silverman 
hack for two questions? 

THE COURT- Certainly. Certainly. 

MR. CELFAND: To, to clarify something. Jack, 
will you take the stand. 

MR. SILVERMAN: Thank you. 

MR. CELFAND: He's unaware. I haven't spoken to 
him. It may be had policy. 

THE COURT: You've been sworn now Mr. Silverman 
just take a seat there. 

'HI. SILVERMAN: Thank you. 

FURTHER REDIRECT EXAMINATION 
BY MR. CELFAND; 

f r. Silverman, since December 31st, 1967, has 
Modern "aid Food Products Inc. paid any dividends on its 
common stock? 

To the best of mv knowledge and belief, I don’t 
believe so. 

THE COURT: Maybe we'll aver another case. 

BY MR. CELFAND: (Resuming! 

Q Maybe the time is a question, we have stipulated 
that none -- no common stock dividends were paid in 1968. 

Were there any common stock dividends paid after 1968? 

A No. 
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Ohav. Thought the year might throw him. The -- 
I don’t know if you’ve had time to think it over, hut did 
the stock that was subject to gift, was there any repurchase 
buy out, or buy back agreement with respect to the stock 
that was given to the trusts? 

A No. 

MR. GFLFAND: That's all. Your Honor. 

IMF COURT: Thank you, Mr. Silverman. The Court 
had marked as Respondent's exhibit O, a valuation report 
prepared for the respondent by the Manufacturers' Appraisal 
Company and it’s noted that -- there the report concludes 
that the value of the stock as of the basic date was at 
$25 a share. Is that right? 

MR. GOLPBFRG: Your Honor, did I hear you say the 
Court concludes? 

THE COURT: I, excuse me, I mean the report. The 
report I said, the report concludes that it was $25. Is 
that right, Mr. Goldberg? 

MR. GOkDRFRG: That's right. Your Honor. 

IMF COURT: So, uh, we -- and I, I don't recall 
any valuation case where the Court found a lower value than 
the petitioner's highest witness, but I'll, I'll look for 
that. So, aren't we -- aren't we somewhere within a range 
now of between $12 and $25, Mr. Gelfand? 

MR. GFI.FAND: No, sir. In a -- 


•5. 
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Carter I think it was. 

0 That’s the United States District Court cf the 

Southern District of Hew York? 

A Yes, that's correct.. 

Mr. MacMullan, would you briefly describe _ w^ll, I 

Mr. MacMullan, what is the value of the stock of Modern 
Maid Food Products on the critical gift date, that you 
arrived at? 

It is mv opinion that the value of the stocl: 
is best expressed as $25.00 a sUar r 

0 And, Flow did you arrive at your valuation? 

A I think it would bs best if I verv briefly rhn 

through the appraisal report itself, r won't dwell in great 
- 

detail on tlie pages since it is there in writing to be 
read, but if we would turn first to page 27, which is 
actually the first page that begins the valuation, I have 
taker, three approaches to value, one of which I feel is 
more pertinent than others. But, the first approach here 
is a return, on net worth approach, which sinplv compares 
the return that the subject company war, mailing on its net 
worth, to the return that several — five in fact, com¬ 
parable companies were making in. their net worth, an excess 
return is apparent, and that is capitalized at an intangible 
rate of return to determine the total value of the company. 


The total value of the company bas id or. that 
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approach, ih~ valu? 


ir, T.5,200,000.00. 


13 


3 


•in. qpLVAun: Your Honor, nav T pi ease hav~ a 
voir uire on the witness's qualifications^ there are a few 
points I third: that should he clarified? 

Till: COURT: All riqht. 
vo t n niT’i: rhAMTiiATTOTj nv 
MR. OOLVAhO': 

o Mr. MacMullan, in looking at Exhibit n , it is 
apparent that most of your activity, almost all of it, 
has bear, in the r i -ld o r appraisal i,» real estate. You 
do mention that you have appraised stock in closely held 
corporations, can you please describe the nature, the 
activity of those stochs, were they r_al estate corpora¬ 
tions? 


A IIo, they are not real estate corporations. I 
think that the qualification sheet that vou see there is 
somewhat misleading in that the larqo quantity of the 
items on there relate to real estate, however, for the past 
six years my primary employment for the Manufacturers 
Appraisal Company has been the valuation of intangible 
assets, including the stock in closely held corporations. 


o Wall, what I am trying to find out is what is 
the activity of the closely held corporations, were the 
closely held corporations principally real estate corpora¬ 
tions? 




HH 
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j 

1 

A Mo, they are principally i.oe real estate cor- 


“ 

norations, and they have run the full gamut of — 


:i 

Q Could you give me a few of the names, just a 


4 

few of them, pleas a? 



A I could qive,vou a detailed list of If or 20 


’’ 

of them, if vou would like, I don't have them with me. 


' 

Q Well, would you know the names of three of 


s 

them, and what fields they were in? 


!» 

A I'm not sure, let ma think. Well, let's 


1 111 

see. Smith Lumber and Supply Company, they retailed lur.tl._r 


1 11 

supplies. And, quite frankly I’m stuck for the names of 


1 1- J 

— of these companies, I would be happv to give you a full 


1 ,:t 

list of every company that I have appraised ir. the last 


1 1 t 

2 years, and you will find that, you know, they run the 


15 

complete gamut of different types of industries, ar.d so 


Hi 

forth. 


17 

Q Have you had any actual experience in counselling 


18 

purchases of securities of closely held companies? 


1 |‘t 

A Mot in the purchase of then, I would say yes ir. 


1*0 

the sale of then. One of the reasons that people wane 


•J1 

appraisals for the stock ir. closely held corporations is 



to decide what they should sell it for. They may be con- 



sidering going public, they may be preparing a trust of 


•J4 

some kind, or they nay be preparing — you know, for a 


1 

personal estate. And, they come to us frequently and ask 
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many of nv witness. 

THE COURT: You may, you may. 

* 

DIRECT EXAMINATION BY 
MR. GOLDBERG; (Resuming) 

Q Mr. MacMullan, have you — do vou remember where 
you left off? 

A Yes. 


M 

'I i 

111 

11 

12 

i:t 

14 ! 

15 
Hi 
17 
IS 
I't 

2 " 

21 


24 

24 


Q Okay, would you please pick up again? 

A I v.’ould like to ,o to the second approach that. 

I took, v/hich is a price earnings ratio approach, and it 
is or. page 29 it starts. 

It simply compares the price earnings ratio of 
five comparable publically held companies to the — and 


applies that ratio t 
for the year ending 
total value which is 
that discount being 


o the earnings of the subject company 
December 31st, 1967. That produces a 
then discounted for lack of markecabilitt 
determined by the actual cost of 


lo c ati on of a common stock issue of that size. 

Skipping over to the next approach, is a comparable 
public enterprise approach we call, it, it begins on page 
32, and that is really quite similar to the price-earnings 
ratio approach, except that it considers two other' factors 
as providing some evidence of value, and that includes net 
worth and sales, in addition to earnings, and develops 
multipliers and applies them to the subject company's earning 
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net worth and sales, and once again, discounts the total 
value of the company so determined by an 3 percent amount 
estimated to make the stock public. 

Gc, at that point we have run through three 
approaches and it was my opinion that the last one, the 
comparable public enterprise approach provided t* e best 
insight into the value, and that the 57,000,000.00 fiqura 
was i! rst estimate of the total value of the subject 
company. 

V/e then reduced this in value, in an attempt 
to determine the value of the class Q common stock, wa 
subtracted off first the value of th ff preferred stock, 
the cummulative 5 percent non-voLing preferred stock, and 
I used the $100.30 redemption value, eve., though I realized 
that the amount of interest that that stock would — 
the 0 percent interest was somewhat below market, and 
that stock would probably actually have sold on the open 
market for something like, oh, $75.00 or $30.00 a share. 

but, I used the full amount because in fact it 
was redeemed a year later, and perhaps there was some 
indication that that might have taken -- was going co take 
place. Anywa I subtracted off the value of the preferred 
stock, that's $2,520,000.00, and leaving a residual value 
to all the common stock, both class A and class B, of 
$4,400,000.00. Strictly mathematical division of this total 
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value by the total numbers of class A ar.d class a shares 
produces a total value oer share of $40.00. 

However, we realize that the class B is both 
a minority interest, or rather the subject stock is both 
a minority interest and it is class B non-voting, so there 
is some further discounts to be taken into consideration. 

I've used 25 percent as the best indication of 
the proper discount for the minority interest, ar.d there is 
a study of two step acquisitions contained in the addendum 
of this report, which is my basis for utilization of the 
25 percent. An additional reduction in value from — at 
this point we are at $30.03 a share, and I've taken off 
another $5. n o a share for the fact that it is non-voting. 
I'm not really sure whether this is correct, since the. 
elements that are missing for both non-voting — for both 
the class n and the minority interests ar=> the same thing, 
that's a lack of control, but at ar.y rate, I guess there 
reallv is something to be said for the fact that the class 
3 minority interest is worth l.iss than a class A minority 
interest, because the potential for control do_s..'i, znist 
with the class B, you can't form any kind of a combination 
with anyone els=, ar.d get control of the company, so I'va 
taken a $5.00 per share discount, or a reduction in value 
from that, and that is how I got the $25.00 a share. 


I think that — that there is two points that I 
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would like to go into in some detail, and I know that 
vou probable will wa.it to talk to n: about it on cross 
examination anyway. And, I really feel that the comparables 
that T used I must talk about those and explain why I 
used them, and I do want to go into a little bit more 
detail about the discounts taken. 

I readily admit that the comparables are really 
not comparable to tha subject company. We found in fact 
no companies that were really comparable. And, neverthe¬ 
less though, I feel that — that tha five companies that 
wa did select are useful, and that they can be helpful in 
estimating value. And, maybe if I go over some of mv 
reasoninn it w>ll become clearer. 




I had available to me the Prospectus, which is 
dated October 28th, 1969, and on both page 3 and page 8, 
it outlines what the subject company did, and it explains 
that they manufactured breading and batter mixes prepared 
to customer specifications for food processers, and that 
they also manufactured fully prepared flour mixes that 
required the addition of water before baking for use in 
restaurants, hotels, hospitals, and other institutional 
mass feeding outlets. 

And, it also outlines that breading and batter 
mixes for 1967 constituted 55 percent of tha sales of the 
subject company, and that prepared flour mixes constitutad 





1 
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1 

1 

approximately 43 nercent of the sales for that year, 1967. 


•» 

Ar.d, also on page 7 it mentions that the princi¬ 



pal raw material that the subject company used was wheat 


1 

flour. 


:» 

Wow, we already — the study that we made, we 


«• 

found that there war, really no companies that made, at 


7 

least no comparable publically held companies that made 


s 

breading and batter mixes, that were ir. the size range of 


• 

the comparable, of the subject conpany. Ar.d, so we 


m 

know right away that 55 percent of the company's business 


ii 

is really not comparable to that of a listed company. 


u 

r ', we arc down to looking for companies that 


it 

make prepared flour mixes, or perhaps that have wheat 


11 

flour as a principal rav; material, or who might be selling .j 

0 

1 

similar customers. We are looking for sort of second 


1 

echelon comparables hero, for something that is comparable, 


1 

secondary,or an indirect way, but which might still be of 


1 

some use, or some help to us in determining value. 


1 

Another factor that I felt was important was to 


§ -jD 

find comparables that are roughly in the same size. I 


21 

rpalizc that Phillsbury.General Mills and DCA Industries 


22 

are competitors of the subject comnanv, or were competitors 


2tl 

of the subject conpany, but I fait that they were so large 


24 

that — that — and they were into so many diverse fields. 


25 

that to make comparisons with those companies is really not 



t 


f 
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meaningful. 

Nov, ir. the addendum of my report between pages 
3 7 a r.d 4 3 — 

MH. OELFAND: Your Honor, I think that it is 
apparent from the witness's testimony and from examination 
of pages 37, 30, 39, 49, 41, 42, and 43, dealing with * is 
comparatives, that they arc, with the exception of Martha 
White which nay overlap a little bit and I thin!: that the 
witness will bear cut that what they sold was in the retail 
field, there isn't any or.s that even approaches what the 
taxpayer does, and it isn't a question of using it ces a 
guide, but what he did was actually take their figures ar.d 
statistically apply it uo our taxpayer, and I therefore say 
that this whole report is based on facts that are completely I 
foreign and irrelevant to our situation, and I move that 
the rsnort be striken. 

Tin: COURT: Your motion will be overruled. I 
think, Ir. Caifarjri, that this all goes to the weiqht to be 
given to the witness's testimony. 

'1R. GELFAIID: Hut, they are — all right, we'll 
do it on cross, Your Honor. 

xIIF. COURT: Because -- I think actually this isn't 
the first tine that we have had to determine the fair market 
value of a company with respect to which there are no com¬ 
parables, public listed Securities to use as a guide. Now, 
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tnat s uor.e all the time, and the witnesses can make all 
kinds of approach to that, ar.d when you get down to deciding 
as to whether or not you are going to accept their con¬ 
clusions, why you look and sea whether their approach makes 
any s=nse, that's all, isn't that right? 

MR .OELFAND: Your Honor, I can understand as a 
guide to get some general feel, but this witness has done 
more than that, he has taken their figures, and interpolated 
them against the actual —— 

A,, n COUR.: 'all, that the Court will taka into 

consideration. And, I would assume for example that Mr. 
Silverman could probably successfully do what Martha White 
does, if he put his mind to it. And, I would suspect that | 
they probably put the same thing basically that ha sells 
in a cardboard box and it goes on the grocery shelf, now 
the formulation nay be different, but they have obviously 
an acceptance or a trade name, or a tie* in with Safeway, 
or something that enables then to sell that way. 

BY MR .GOLDBERG: (Resuming) 

Q If you would continue, Mr. MacMullan? 

Certainly. I was going to mention that between 
pages 37 and 43 of the report, are outlines of the comparable 
public enterprises that we used, and there is a brief summary 
of the business — the type of business that those companies 


do. 
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I feel — I admit that they are not comparables, 


however, frequently this is a problem that we have when we 
are faced with mailing a valuation of -- of stock in a 
closely held corporation. Frequently there are no comparable 
publicallv held companies, so we do the bast that we can. 

I don't think that the — that the — tha earings 
multiple for example of 14 that I utilized is necessarily 
high or necessarily incorrect, and I offer this next 
statement only in a confirmatory way, it — it didn't 
contribute to my utilization of the 14 multiplier, but 
I note that in 1969, the $12.00 a share public price, is 
about 14.4 times the 1968 earnings. So, it is not necessarit 
wrong. And, I didn't - - I didn't use that 14.4, in 
fact I really didn't become aware of it until I had developed 
by own figures, but I do offer it in the way of confirmation 
of the reasonability of the answers that we did get from 
utilizing these comparables. 

The next subject that I would like to just 
briefly touch on is the discounts that we used. We used 
three basic discounts, one for lack of marketability, of 
8 percent, one for the fact that the stock was a minority 
interest of 25 percent, and one. for the fact that the stock 
was class B non-voting stock of $5.00, which if expressed 
as a percentage would be about 16 2/3rds percent. 

I think that the total discount taken is — is 


Y 
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reasonable, and — and I enclose in the addendum of the 
report starting on page 4 4 some Court cases that couch or. 
the discounts for fair market value from stocks, in closely 
held coroorations, ar.d I don’t think chat ar.y of these 
total over 50 nercent, and if you read through the cases 
you will see that some of those that ar-e up about 50 percent 
had much less to offer than the subject company in the 
way of future possibilities. 

I think that that ends my basic testimony. 

Q Mr. MacMullan, so you have stated, an I correct, 
that you used these "comparable companies", as a mere 
guideline for in your best judgment the — the only comp¬ 
anies that you possibly could compare them with in size 
ar.d sales and product line? 

A Yes, I feel that in an instance like this you 
are faced with tv'o alternatives, one taking an arbitrary 
price earnings multiple of some kind, and ten seems to be 
the standard er.e when somebody wants to get arbitrary, they 
generally take ten, or attempting to make some comparisons 
with companies that hav^. soma things iA common with the 
subject, and that’s the route that I chose. 

MR. G0LD3LRG: No further questions. 

THE COURT: Wall, let ma ask the witness, isn't 
it true though, and looking also at the report of the 


gentlemen from the American 


Appriasal Company, ar.d I doubt 
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remark on their most closely related, and then thsy -, ?re 
because they couldn't find anything else, he didn't take 
those figures and apply them, he said based on this, these 
are what these established companies with good will, name, 
good will in the marketplace, good will on their product, 
their diversification, their economic clout, if they sell 
at this multiple, what should this small little, unknown 
company sell for. And, then he said maximum ten times. 

But, in this particular case as we review this, 
the witness hasn't done that. 

CROSS EXAMINATION BY 
MR. 0ELFAND: 

Q Mr. MacMullan, - ould you say that investors 
divide roughly into two categories conservative and 
speculative? 

A No, I wouldn't say that. 

0 Well, into what categories would you divide 
the investors? 

A I would say that they are probably the two 
extremes, and people fall into all kinds of classifications 
in between. 

0 I know, but I said roughly those two categories, 
and then there of course are those in between? 

A You asked me if I would say that, and no I wouldn' 


say that. 
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1 bG 

a speculative investor uses? 

A 1 would say that a speculative investor, while 
he r nay consider those factors that you mentioned is more 
concerned -with the immediate return or short term capital 
uain of some hind, something like that. 

Q In other words he will just weigh the risk out 
of how much he will get out of it within a relatively 
short period of time? 

A Would you say that again, please? 

Q He'll weigh the risk, of loss against what his 
possible gain would ba, and the cost of carrying it if 
he should happen to be locked in, avail a speculative in¬ 
vestor would consider what's going to happen if I'm locked 
in wouldn't he? 


A Yes, but you haven't said anything that's 
different from a conservative investor, and -- 

Except he is willing to take mors of a risk. 
MR. GOLDBERG: Your Honor, Ilr. Gelfand is 
sort of arguing back and forth with the witness. 

MR. GF.LFAI1D: No, I am trying to find out what 
criteria a speculative investor uses, or any investor. 

MR. GOLDBERG: I think that we are getting 

far afield 

MR. GELFAHD: Well, if — 

MR GOLDBERG: In the questioning. Your Honor. 


« 
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1 

a vJ / 

THE COURT: I think that the Respondent's 
objection is well taken in that you have all types of 

investors. 

BY MR. GELFAND: (Resuming) 

o Would you say any investor is concerned about 
the length of time that he might Lav: to nah : his invest¬ 
ment in a situation? 

A Yes. 

Q Is degree of risk of loss against — weighed 
against the possible gain? 

A Are we — which investor arc we talking about? 

Q Any investor is concerned with his possible 
risk in going into a situation, and his possible gain 
that he may get from a situation? 

A Certainly. 

r> The possibility of liquidation? 

A I would say that that is a factor. 

Q The available market in which to dispose of the 
stocks subsequently? 

A Yes, I already answered in the affirmative to 
this with your other — 

0 All right, what criteria does an appraiser 
use a general rule in selecting comparable companies? 

A He attempts to find companies that are comparable 

in as many areas as possible. 








J 
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Q Size would bs oils? 

A Size would certainly bs one. 

Q Product? 

A Product, riqht. 

Th= narkst whether it is retail, wholesale or 
manufacturer' 1 

A Customers. 

0 The customers that you ars sailing to, trade 
name, length of time that ths company has bssn or. the 
market? 

A No, this would be ar. ideal comparable. 

0 I mean these are the factors — 

A Which practically never exist, but yes, you 
certainly love to find five that were that way. 

Q All right, let us turn to your comparables 
please. 

MR. OELPAMD: Pardon me. Your Honor, I can’t 

read — 

(Pause.) 

UY MR .OELFAND: (Rssuming) 

Nov.', let’s turn to page 43, Spaulding bakeries, 

Inc. 

A 43? 

Q Page 43. Now, what does this company do? 

A You are asking ms what it does? 


.*■ * 

£-V 
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1 

n Yes. 


• > 

A It operates a bakery, selling bread, rolls and 



crullers in New York, Connecticut and Pennsylvania, under 


4 

the name County Squire. 


:> 

Q It it one bakery? 


t; 

A T don ' t know, I would assume that it Joes not 


7 

have one bakery, since it is listed as being in three 


H 

States, it must have more than one bakery. 



Q All right. And, what does it sell, to stores, 


in 

dees it have its own stores, do you know, do;s it s' 11 


n 

to other stores? 


12 

A I don’t know. 


l:l 

MR. OOLDBERO: Your Honor, this is — Mr. Calfand 


14 

is going over the comparables, the witness has testified 


i 5 

that these are not comparable to the subject company. 


Hi 

The Court realizes that these are not comparable to the 


17 

subjact company exactly, and it is his best estimate. 


IS 

his best judgment to use certain criteria in comparing 


HI 

similar companies in the sense of size and maybe the 


•..'it 

product lines, in tha l?akary business the same way that -- 


2 1 

THE COURT: Wall, let me - 1st me ask tha 


■ H 

witness, where did you ge*i your information as to these 


24 

five companies, off of those yellow what are they Dunn 


24 

and Bradstraat sheets? 


25 

THE WITNESS: No, these are from Moody's Industrie 

.1 


& 
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Manuals. 

THE COURT: Moody's sheets, right. 

TIIH WITNESS: From the actual bound manuals. 

THE COURT: Yes, they are from the bound manuals, 
so that the only information that you know about these 
companies is the information that you got from Moody's, is 
that right? 

THE WITNESS: That's correct. 

THE COURT: Okay. That short cuts that. 

BY MR. SELFAND: (Resuming) 

Q Would you say that Saps Foods Inc. is any way 
related to what the Petitioner in this case does? 

A Yes, I would say in some way it is related. 

Q In what respect? 

A 'Well, probably their primary raw material is 
probably — is probably flour, wheat flour, so they have 
-- they are buying the same product, they are buying the 
same raw material as the subject company. 

0 Well, does a bagel manufacturer use wheat, or 
a pretzel manufacturer, would you say therefore a pretzel 
manufacturer or a bagel manufacturer is similar to this 
taxpayer? 

A I — 

Q Even somewhat closelv related? Is the operation 

of three restaurants, and the sale of things through vending 





t 


j 
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A Riqht, that of courst is tha arta that has 
some comparability. 

Q And to whom — do you know to whom the frozen 
bread dough products are sold? 

A "o, I don’t. Wo have already established that 
-- you know what I know about these comparables by reading 
the business thing. 

The Manischewitz or flanischewitz, I have heard 
both pronunciations, or. page 39 — 

A Um-huh. 

I guess they use wheat and matzos, matzo meal, 
farfel, cake meal, tam tarn crackers, then we go to a 
little bit. of dif^*rent field, borr^chLi, gefilte fish, baby 
foods, canned soups. Kosher sacremental wine, candies, 
and so forth. You mean the making of matzos, which is 
sold on the — trucked to the stores for retail sale, 
that, is the close relationship or the similarity with 
something that Modern Maid Food Products does? 

A .ell, it certainly is not a close relationship, 

T haven't pretended that it is. But, once again we have 
a similar raw material. Are we going to talk about 
Martha White Foods too? 

° Would you know how much the — though you may 
have it, I don't know how much the net income sales from 
each phase of each activity of these companies I referred 


I 
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H 

•i 

10 

n I 


12 


1.1 


1 1 


l.'i 


in 


17 


IS 

!!• 


2<l 


21 
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. A Mo, I don't. 

0 Turning to your valuation or. page 27, return on 
the net worth approach — 

A Um-huh. 

Assume the last earnings ir. balance sheet figures 
known are the close of a previous year, wouldn't a 
perspective purchaser be obliged to use those figures? 

In other words you have on page 27, the 19G7 figures, 
and then you refer — 

A Right. 

Q On page 28 to 1968 figures, or using them as 

a guide, now assume for the moment, you don't know, thouqh 
the testimony is that way in the Court, that there ware 
no interim figures taker, off, that the audit is made once 
a year, and the 196S figures are known sometime in 19G9. 

And, you have a prospective purchaser on August 21st, 

19G3, would he know any more than the figures of December 
31st, 1PG7? 

A Mo, of course not. 

Q Then, in making an appraisal wouldn't you more 

or less have to use those figures, if the figures after that 
date are not known? 

A If you are following your assumption, yes, that's 
right. 

Q Only on my assumption, fine. Mow, when one makus 
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1 

a purchase, do you only look at securities stock of a 


O 

closely i*eId company, or any security, docs one only 


:< 

lool. at the last year's earnings, or do they look at the 


4 

year before and the year before, you know at least three 


5 

years' earnings? 


li 

h .=11, certainly they would look at as many 


7 

P r ^ or year's earnings as they would have. 


N 

Q All right. And, wouldn't they be concerned to 


«j 

seo if in those three years the carings were flat or the 


10 

earnings showed an increasing trend? 


11 

A Yes, they would be. 


12 

Q And, it would be reflected in the market price, 


It 

certainly, as a growth, situation or a flat situation? 


14 

A Yes, that's right. 


15 

U Mr. f-lacMullan, on page 30 of your report you 


1U 

have a series of dotations, number and size of [rotation, 


17 

number orientations, and the cost of^^dtations, which is 


Irt 

how you arrived at an C percent discount for going 


10 

public. lay I ask you where you obtained these figures? 


•Jil 

A Yes, this was information that was made public 


J1 

by the Securities and Exchange Commission. 

* 


0 For 1963? 



A No, I believe in fact these arc considerably 


•J4 

oafor1963, prior to 1968, it would have been available 


25 

to someone in 1963, however. 



a: is 
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Q Wail, are they 1967's? 

A I'm really not sura, you know what year this 
relates to. 

Q In other words this could relate to some year 
that has no bearing at all or. the cost of goinq public — 

A Well — 

Q Havs you recognized that there is a — do you 
recognize -- 

HR. GOLDBERG: Your Honor, that's — that's 
three questions in one. 

THE COURT: Wait a minute. 

HR. GELFAND: I think that he answered the 

other one. 

(Pause.) 

MR. GELFAND: I — may I — I thought that 
the Court was doing some calculations, are you waiting for 
me, I was waiting for you. Your Honor? 

THE COURT: Yes, no, I'm waiting for you, Mr. 

Gelfund• 

MR. GELFAND: Oh, I'm sorry. 

THE COURT: I'm waiting for you, I was just 

doodling, that time. 

MR. GELFAND: I'm sorry. Your Honor. Ther 
was a question, and I heard wait a minute, and that's it. 


All right. 
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BY MR. GELFAND: (Resuming) 

0 Going back to my questions, do you know what 
year those figures of the SEC refer to? 

A No, I am not sure what year they refer to, 

I am sure that they are prior to 1963. 

Q Do you know, can you name any one company the 
size of Modern Maid that went public in 1968 or 1969 at 
cost of 8 percent? 

A You mean other than Modern Maid Company? 

Q Other than Modern Maid? 

A No, I can't. 

Q Now, in these costs, is this just the under¬ 
writer's cost? 

A Yss, that's correct. 

Q Now, let's see what other costs, are there usually 

legal fees? 

A Yeah, there are legal fees. 

0 Accounting fees, special accounting fees? 

A Yes there are. The bulk of the costs, however 



is the underwriting foe. 

Q And, sometimes underwriters in addition to their 

initiri charge get warrants, or buy cheap stock? 

A Sometimes. 

Sometimes. So those are all additional costs? 

A Yes, however you will note that — that the rang 
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of costs that wero available to me by this summary was 
6 to " percent, and I used the higher figure than th” 

3 percent figure, maybe that offsets some of those 
additional costs that you are talking about. 

That gets us to another phase. VJh.en one goes 
public, whan a company goes public, is every single 
share sold, or is there a registration of some shares 
and the remaining shares, and some shares remain re¬ 
stricted? 

A It — it depends on the offering, it can be 
done both ways, certainly. 

Q Nell, every single share that the insiders 
hold is being marketed and sold out, aren't they in effect 
selling their company and withdrawing from it? 

A I don't — 

MR. GOLDBERG: Your Honor, is that a Question 
or a conclusion? 

MR. GELFAND: NO, with a raised voice, that's 

a question. 

BY MR. GELFAND: (Resuming) 

If every single share is registered and sold 
by the underwriter, aren't the insiders then selling their 
company? 

A They are selling their stock in the company. 


certainly. 
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0 Is that how you ara appraising this, that Mr. 

5i 1 vermar. was sailing his interest i:i the company? 

A No, I'm not appraising it that way. 

Q All right, let return to page 27, on page 27, 
you have an average for percentage of return of earnings 
eo net worth of 12.89 percent and you used 13.0 percent. 

A That's not correct. 

Q That's not correct? What is your average then? 

A You didn't say average, you said you had a return 
oi 12.39 percent. 

Q I'm sorry — I'm sorry, an average return, I'm 


Q An average return on the net worth of 12.89, psreeni 
which is rounded out -- 

A Yes, I must point out that I also had a comuosite 
return of 13.77 oeresnt. 

Q But the 12.39 percent is the lower rate of return, 
so therefore 13 percent was taken, right. Let's — r.ow in 
that 12.89 percent you have an extremely low one, 6.94 
percent, and one quite a bit above the others of 17.53 
percent, Martha White? 

A That's correct, yes. 

0. All right. Where such a wide disparity exists, 
isn't it customary to eliminate the high and the low items? 


> 


1 


71 \r 



t 


n 
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It is not customary, it can be done, it is an 


169 


approach to things. 

Q May I refer you to page 29, did you in that case 
have an average without the high ar.d the low, and you used 
that or.;? 

A Yes, I did. 

Q All right, let's go to page -- 50, you have an 
average of 31, and an average without the high and low 
of 24, and didn't you use the one close to the 24, of 
25 percent, which you said was the basis for your 25 
percent? 

A Yes, I did in that case, I think that in that 
case the high and the low are so far out of line, it is 
called for. 

Q Well, isn't 17.53 and 6.94 out of line, isn't 
the 6.94 certainly out of line with the others? 

A We are back on what, page 27? 

Q Page 27. 

(Pause.) 

A Yes, I feel that, they are out of line, however 
I feel -- you know that there is similar indication of 
percentage that's indicated by the composite and the 
average is my basis for using 13.0 percent. 

0 Well, wouldn't you have that effect if one of 
the companies was weighted ir. the us; of the figures that 
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it was so much greater than in others, that one could 
tend to offset thr other? Isn’t that actually what 
happened here? That the weighting of Martha White because 
of its size compensated for the extremely low figure on 
Manischewitz Company, and therefore your composite was 
what you consider almost the same? Actually if you 
eliminted the high and low, wouldn't you be closer to 
the composite, if you are saying that you are using 
the composite as a guide? 

MR. GOLDBERG: Your Honor, Mr. Gelfand is in 
a narrative form asking so many questions in one, and 
it is just arguing with the witness as to the — 

THE COURT: I think that most of what you are 
sayir.g, Mr. G-lfand, could be very well taken car: of 
in your brief. 

MR. GOLDDERG: It is purely argumentative, Your 
Honor. It goes to the weight of the report. 

BY MR. GELFAUD: (Resuming) 

O Mr. — 

THE COURT: I think that any witness called 

upo do this type of job, why he is pretty much entitled 

to us approach that he wants to, and then the reason¬ 

ableness of his approach will be taken into consideration 
in determining the weight to be given to his testimony. 

BY MR .OELFAMO: (Resuming) 
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Q Mr. MacMullan, have you made any calculations 
of what the figures would be on page 27 if you haci used 
the composite percentage return? 

A Ho, I haven't run through what those figures 
would be. 

Q You said that you used 13 because it was oretty 
close to the composite, would you consider using the 
composite a fair basis too? 

A Mo, obviously I feel that the 13 percent is 
— is my estimate of a reasonable rate of return based 
on the comparables, and that's why I used it. 

Q Why 13, in preference to 13.77? 

A Because we have both -- we have two figu : 
expressed here, 13.77 as a composite percentage return 
on net worth, and 12.39 as an average return — percentage 
return on net worth, I used something in between the two, 
and it was actually closer to the average than it was 
the composite. 

Q You did -- state that with respect to two other 
averaging you took the figures without the high a.id without 
the low? 

A Yes, but neither of those did you have the 
opportunity to determine composite or average figures. 

0 I believe that we have composite figures on 


page 










1'2 
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I beg your pardon, I — made an error in that, 
j.. pip. 1 , you arc looking for, there is a composite, 
expression of the price earnings ratio. 

0 Right. 

A Of 17.9. 

And, if v/e were — all right, v/c'll pass on, 
leave it all for brief and calculation. On page 28, no 
page 2", I'm sorry, you have total value for each of 

your five selected companies, how did you determine these 
values? 

A They were determined by a simple multiplication 

of bus value of their shares times the total number of 
common shares outstanding. 

Q And, is that listed on page — 

A 33. 

Q 33? 

A Un-huh. 

m 

Nov, this average price that you have listed, 
t. .t's an average price of what? 

A That's an average price of the stock for the 

year. 

Q For the year? 

A Yas. 

Q You mean from January to December? 


Um-huh. 










* 
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1 

Q And, that's ths figure that you take for 


• 

«> 

August 31st -- August 21st to September 24th, or. market- 



:i 

able sacuritias? 


- 

4 

A I believe so, let ns just — maks sure that's 



5 

what — I have dons here. Yes, that's what I have dons 



ti 

because these — these stocks were only traded in a 



7 

limited manner, there is no way of determining the price 



H 

of the stock or. a given day, that far in the past, and 



11 1 

they are not listed even in our over ths counter exchange 



10 

for example. 


— 

11 

Q Well, let's take BridgeforJ Foods, do you know’ 


v 

12 

what the range was for the vear? 


' 1 

w 

A I don't know, is it in the comparable section 



14 

of the report? 



ir> 

Q It is on page 33, that Bridgeport Foods, one 



IK 

of vour selected companies — that is in the business of 



17 

selling processed meats and delicatessen foods. Do you 



18 

know what ins range was for ths year? 

I 

■ 

1!' 

A Mo, I don't. I did know v'hen I made the calcu¬ 



■JO 

lations, I don’t know now. 



J1 

o 

w 

1 

l 



>»•» 

A Actually, Bridgeford Foods was offered, I think. 



j:l 

it went public on — or had a public offering or issuance 



J4 

on December 19th, 1968, at 8 3/4 a shares, end that is the 



J5 

figure that I used for that particular company. 

* 


I 


•1 





I 


A. 
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Well, nay I ask you to turn co page 41? now 
:iauy connor. sharas wars there of Dridgzford Foods or. 
November 1st, 1963? Outstanding? 

A 600,101 shares. 

And, Octobar 31st, I960? 

A 704,301. 

-> Didn't you determine that there was r offering 

of lon,ono shares, and that 4200 shares want Lo the 
underwriter, and that there was a public company owed 
during the year, you didn't determine that? 

A I'm really not sure what your question is. 

T n ashing you when you tool; these figures that 

there was a public offering in December the 10th, 1069 , 
didn't you verify that that was only a public offering 
for 10'\ 090 shares? And, that the other 4200 shares was 
then given to the underwriter as part of his compensation? 


17 

A 

Yes, I 

was aware of 

the size of the offering. 

is 

O 

It was 

100,090 shar 

es? 


A 

Um-huh. 



■jo 

r, 

And, th 

ere were 690 

,000 shares previously out 

■JI 

standing? 




•>•» 

A 

Yes. 




Q 

And,you 

didn't go 

to check what the market 


price was of that stock during the year — even take an 
average as you did on the others? 
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A Well, in this case I thought that we had 

something that was better than an. average we kad a price 
that it was actually sold for at or near the dates of — 
the as of dates of this report. 

Q December 19th, is near August 21st, all right? 

A It is not near August 21st, it is near Decemb r 
though, which is another one of our dates. 

Q August 21st is the date of the gift, pardon me, 
did you know what dates the gifts were made? 

A Yes, I understood that there were several 
gift dates that we are talking about hero. 

O What gift dates have we got at issue in this 
proceeding? 

A We have some in August, and September. 

Q That's right. Do you believe that list of 
publically traded stocks vary, the market price varies 
from August to December? 

A Yes, certainly. 

Q Now, if that fiqure instead of 3 3/4 was some 
other figure like 6 or 5 or even 4, that would change all 
of your ratios and everything else, wouldn't it? 

A I' — if in December of 1963 they went public 
at a price of 6 or 5 or 4, it would change my ratios, yes. 

Q No, I said if on August 21st, where the average 
for the year was 4 or 5 or 6, that 'would change your whole 
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table and all your percentages, wouldn't it? 

A You misunderstand, I had an opportunity to 
usa an averays for the yaar for that company, and I 
chose not to do it bccausa I felt that the 0 3/4 price 
as evidenced by its sale in December of 1963 was better 
than the average for the year, and that's — 

May I as): you why you thought it was better 
than the average- for the year? V/hy should a price — 
even if t!._ average for the year is correct, why didn't 
vou get the average for August, or the average for 
September? 

A Because I was unable to find for these companies, 
th? small size that they were, prices — sale prices 
as of th: given date of this particular valuation problem. 

Q Are these over the counter traded securities? 

A They were not at the time, no. Martha White 
may have been, the others were not, they are traded — they 
are registered with banks and things like that, traded 
that way. 

Have you ever heard of the expression pink sheets? 

A Yes, I have. 

All right, aren't securities of a number of 
companies that — what should I say, that are not actively 
traded, aren't they listed in the pink sheets, bids — 

A Yes, let's put it this wav, when I say that they 
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are not traded over the counter, I n-.a.it that they are not 
listed on the over the counter market, and therefore veil 
can't find by reading — you know, the over the counter 
market — 

0 You can't pick up the Hew York Tim:s, end find 

it, — 

A Right, it is infrequently traded stock. 

Q 3ut, aren't there still means of determining 

the price at which stock are being traded if they are 
not listed in the Hew York Tines or the ball street Journal 
as listed over the counter stocks? 

A Yes. 

0 Aren't there means of finding out -- 

A Yes, there certainly are. 

Q But, you didn't even do that in this case? 

A The more current that the stocks are, the more 
near you are talking to this date today, the easier it is 
to do. 

MR. OELFAHD: vour honor, may we have the record 
held open so that I could show, present to the Court what 
Bridgcford roods was selling for, and show the effect on 
it in August and September? 

THE COURT: You mean on the pink sheets? 

MR. OELFAND: Or from the National Quotation — 

THE COURT: Cecausc if you do — 









9 


1 C .-5R | 
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, MR. GEL r A!!D: Service. 

^ TIIK COURT: I think that, mavbe we will have to 

:i have evidence to show just how that pink sheat was made 

4 up, ar.d how reliable it was too, Mr. Gelfand. 

MR . GELFAND: Well, what about from the 

i. Rational Quotation Service? There is a listing put 
; out by the National -- 

h Tim COURT: We've had case after casa in this 

•j Court, Mr. Gelfand, where at this tine a lot of these 

.. prices ware made by people selling • > each other, and 

l the Court would be inclined to agree with the witness that 

• when he had a reliable pu ! 1 c offering that was a lot 

better than the pink sheet. The pink sheet nav have 
•i reflected some transactions in preparation for the 
•» public offering, I don't know. 

•i MR. OEL^AIID: What about the fact that the 

7 public o ff eri:ig that sometimes the market is raised up 
just f or the public offering and then it sells down 


again? 


THE COURT: I say it may vary well have reflectec 


some transactions. 


MR. GELFAND: All right, it works both ways. 


Your Honor. 


THE COURT: That’s right. 

MR. GELFAND: Off the record, may I tell Youi 


Honor a brief story a’-out this? Hold it off the record. 


( 
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.HE COURT: .;■= have only a few minutes left 

on the tape, we'll give you another fiva minutes, how's 
that? 

HY MR. GELFAND: (Resuming) 

Q On the other figures that you have, averaqa 
pries for tha year, where did you get that information? 

It is not from tha New York Times, the Wall Street 
Journal and they arc not active, that way, didn't you 
taka them from the pink sheets? 

A I took them from Moody's, which gives you a 
list of — 

C Where does Moody's get it from? 

A I don't knew where he gets it from. 

In other words you just took Moody's figure 
without knowing whether it is right, wrong or otherwise? 

MR .GOLDBERG: Your Honor — 

THE WITNESS: Yes. 

MR. GOLDBERG: That's purely argumentative, I 
would hone that Moody' s woul<* print rather accurate infor¬ 
mation because so many people are relying on their invest¬ 
ment service. 

MR. GELFAIID: But if there is no daily market 
for it. Your Honor,than Moody's have no place of getting 
it but the pink s’v.ets, unless we call Moody* ir. to show it, 


/ 
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DY MU. GELFAIJD: (Resumi ig) 

Q Mr. MacMullan, would you say that ths dividend 

* 

ths company pays is a factor in the price earnings ratio? 

A In the price earnings ratio? 

0 Yes, what you call your P.E. ratio, market value 
compared to earnings? 

A I would say that it is a factor indirectly in 
that it is certainly something that someone who is buying 
the stock would consider. 

Q Do you know what dividends these — your selected 
companies paid in 1068? 

A Well, — when you gat into the area of 
dividends and the valuation of clos~lv held stock, it 
is. my feeling that the dividends are essentially a function 

of earnings and of net worth, and if you are going to 

consider them again, you arc doubling up and considering 
something twice. 

0 On page 33, comparable public enterprise 
approach, didn't you taka into consideration earnings, 
net worth, and sales as three separate factors? 

A '{es , I did. 

Q All right. Nov;, when you compare each one 

to the market price, or total value, which is the market 

price times the number of shares outstanding, aren't you 
in effect giving consideration to the fact that a stock 
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paying a dividend, may sell at somewhat more than a stock 
not paying a dividend? 

TIIE COURT: I think that may be your conclusion, 
not the witness's. 

MR. GOLDBERG: Riqht. 

MR. GELFAND: No, I'm asking him if — 

TIIE COURT: Counsel, I mean take Eastman Kodak, 

or IBM, or -- these high multiples don't pay any dividends, 
do they, these rich fellows, — rich tax lawyers like to 
buy those? 

MR. GELFAND: These — these companies aren't 
Eastman Kodak, American Telephone, I'm not talking about 
that, Your Honor, but when 
BY MR. GELFAND: (Resuming) 

Q Let me ask him, hasn't a dividend any effect on 
the price earnings ratio of a stock? 

A Well, you asked me that question once, and I 
said I feel that it has an indirect value, I'm not really 
sure how it would be measured, but — 

Q All right, then I asked you did you know what 
dividends your selected companies were paying in 1963? 

A I had that information available at one time, 

I don't know right now what it is, no. 

0 You didn't play any part in your determination 
of fair market value, though, did it? 
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A No, it did not. 

O 'JoulJ you please -- all right, on page 33, 
you have Sap's Pood, with an average market price of 
0, and you have Spaulding Bakeries with an average price 
of 3 1/4. Is that correct? 

A Yes. 

0 All right. Now, would you turn to your financial 
statements on each one, San J s Food, is or. cage 42. 

THE COURT: I think that we are going to have 

tc recess at this point, and let the Reporter put a new 
tape in, sc we'll recess until 11:30. 

THE CLERK: All rise, please. 

(thereupon, the hearing in the abov' was 
recess'd at 11:20 as described abov~.) 

DY MR. CELFATID: (Resuming) 

0 I had suggested, Mr. MacMullan, that you curr. 

to page 42, which list the financial data with respect 

to Sap's Foods, Inc. Nov;, am I correct your figures 
show that for the year ending May 31, 1°67, this company 
earned ^.4 9 a share and the next year 5.71 a share, and 
the year ending flay 31, I960, $.90 a share? 

A That's correct. 

Q And, this company did not pay any dividends? 

A That's correct. 

o Now, if we turn to Spaulding Bakeries, you 






• ic.Mullan- cross 


hava ths earnings for two years here, Spaulding Bakeries 
Earnings arc $.81 ir . 1068, and $.77 in 10 G ?. i n other 
words the same relative figures, but Spaulding Bakeries 
was paying a dividend, if my computation is correct of 
$.52 a share. In other words $213,090.09 on 429,000 
sharas in 1968, and in 1969. Is that correct? 


183 


$.52. so, the lack of growth in Spaulding as 
compared to Sap's Food was comp ..sated by the dividends 
that Spaulding was paying and Sap’s Food wasn't paying, 
if the market price is the same? 

A That's your conclusion. 

Well, what do you think it is? 

A I think that that may be one of the factors 
that kept the price in 'he same area. 

As an appraiser, would you sav that Sap's Food 
would be worth - the stock would be worth no more even 
if it paid a dividend, it wouldn't ba selling any highar? 

A As I have expressed before, the — the contri¬ 
butory element of value to ~ the - that the dividend 
plays is really difficult to measure, and I have regarded — 
1 have considered dividends in this report, but I considered 
earnings and net worth basically, once you consider them, 
you have in affect considered dividends. 

You arc taking — if you were considering earnings 
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185 


to list wcrth only, I recognize that is a measure cf tl a 
ndi>, is compensated for a little bit bv the fact 
that the dividends has reduced the net worth. But, you 
are also taking earnings to market price, and therefore — 
A Um-huh. 

And, therefore if a dividend has any affect on 
market price, the fact chat one stock is paying a dividend 


MR. GOLDBERG: Your Honor, I object to this, this 
is purely argumentative, and should bs brought out on the 
brief. 

THE COURT: Objection sustained. 

MR GELFAND: All right. 

BY MR. GELFAHD: (Resuming) 

Q Let u? go to page 33. In this — on this 
schedule you have your first — well, the third column 
from tn=. right, you list earnings as a percentage of total 
value, and the total value is the market price times the 
total number of shares outstanding, is that correct? 

A That's correct. 

0 Now, doesn't the earnings as a percentage of 
total value reflect whatever factors are present in deter¬ 
mining a market value? 


I don't think that I quite understand the 


question. 


All right. Market -ilus takes into consideration 
all of the factors that may exist that determines the 
market price of the stock? 

A Ye-, and one of those is earnings, is that what 
you are saying? 

One of them is earnings, but when you take now, 
a percentage of earnings to market value, and the market 
values takes into consideration all the factors, that 
determine the market price when you finally g2t that 
percentage, as you have here 4.6C for Martha White, or 
3.77 for Manischewitz, aren't you taking into consideration 
all of the factors that have affected market price of 

which the aarr.inas figure is -'pressed as a percentage 
of? 

A I still don't understand the question. 

All right, let's try it again. Market — 

A -11, don't just reps.-1 it in the same way, 
because I don't think that I will ever understand it. 

0 The market price takes into consideration all 
the factors, sales, nst worth, earnings, dividends, what¬ 
ever goes into — growth factor, sponsorship, floating 
supply, whatever factors go into determining market price 
are reflected in the total value, is that right? 

A Yes, that's right. 

All right. Now, when you express earnings as 


v 
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a percentage of that market price, you are getting a 
certain percentage that the earnings represent of 

of the market price or the total value where the total 
value already has all of the factors that affect the price 
in it. 


A Wall, maybe — maybe — maybe there is a 
misunderstanding as to what this percentage of total 
value really is, it is just step one in the mathematical 
step converting ultimately to a multiplier. 

Q All right, it is column, one, two, three, four, 
five, six -- column six divided by column five, earnings 
divided by total value. 

THE COURT: As the Court understands it, all 
it is is another way of expressing the price earnings 
ratio. 

MR. GELFAND: The price earnings ratio. 

THE COURT: That's all that it is. 

BY MR. GELFAND: (Resuming) 

Q Ana, in your net worth, you have got a price 
net worth ratio, and in your sales percentage you have 
got a price over sales ratio. 

A Right. 

Q All right. Now, if we were to take your composite 
figures, of 5.57 percent, total composite data, 40.50 


percent and 170.92, and obtain the reciprocals, and divide 
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by V ' ri -‘ ar - d "“Wlplv aacfi o n-. Unis th- has, fi qur ., 

-ami..a ., n-_ wort.i, ar.d sales, we do corny out with t 1- . 

44 million, do we not? 

A Yes, 44 million in total value? 

0 In total value. 

A Yes. 

All right. Then, I would like to know why 
since each one of these factors represents the ratios 
to the total value, including all the factors that 

determine total ‘\alue, whv did you go and weigh or.- more 

than the other? 

Uhy did I weight earnings more than net worth 

and sales? 

n That's right. 

A Because I felt that that's the most important 

factor in — 

Q But vour earnings are already expressed as a 
percentage of earnings value, in other words all the 
factors that go into market value are in there, ea h 
one is exnresssd as a percentage of the market value? 

A There is a definite lack of understanding on 
mv part on what point you are making now, I rcallv don't 
follow this point. 

Q You weighted — 


THE COURT: 


'■'hv don’t we let the schedule sneak 
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for its_lf, 'lr. Galfand? 

MM. ri;LF,\ND: All right. 

THE COURT: The schedule shows what hs has done. 

BY MR GELEAMD: (REsuming) 

0 Didn't any Question ariss in vour rair.d in ycur 
method of appraisal whan you start with companies in 

I 

nuita different pursuits and your chart shows a variation 
of mors than 2 to 1 in the price earnings ratio, of 
approximately 5 to 1 in the price r.et worth ratio, and 
2 1/2 to 1 in the price sales ratio? Tr. other words you 
have for M artha Wilts on net worth a 26 percent return 
on market value, and in Manischewitz where the market 
r>rice doesn't even actual the r.et worth. o r the company, 
doesn't anv question arise regarding either the type of 
company selected or the method being used? 

A Well, of course I wished that they were closer 
together, I wished they all were ir. a v:r' tight bracket, 
it would be verv nice. I think that we must realise that 
we are using more than one factor, we are using three factor: 
and if consider that earnings, net worth and sales are 
some kind of contributory components of value, then we 
must realize that -- that a company that has for example 
lower earnings, but a very high net worth, that high net 
worth might offset to some degree the lower earnings — you 
know, that there is an interplav here, and vou can't genera- 
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li^a it in tha way that "ou just have. 

hut, that’s w u at I war. trying to get when I ashed 
ths Mrst rrufstion, but isr.'t that ir.terolav with 
rasnset to earnings already reflected when you take a 
percentage of earnings to the market value and the market 
value has all the other factors already ir. it? Tsr.'t 
it — 

,,n . ooLnnnhP: Your Honor, the witness hasn't 
answered the — 

. CEI.PAHP: mi right. 

THE COUT1T: Well, as the Court understands it, 

counsel, all counsel is saying is that the — is that th n 
nrj ce earnings ratio r: f le^ risk, financial condition, 
and like that, I think that he has get in nir.u its current 
assets, and that undoubtedly is qoir.q to be reflected in 
the price, Martha White presumably has qot a lot more 
reasoning, more established company, larger volume, and veu 


expect probablv a much nor., secure sales \oiunie too for 
that matter. That's qoinn — everything is going to lie 
reflected j. n the,price earnings ratio, I would thmh. 


RY M71. CEL^AUD: (Resuming) 

Q Mr. MacMullan, doesn't this chart 
the different activities that tha companies 
it really like taking pears, apples, bananas 
making a fruit said, and conparinq it. to the 


consider what 
are in, isn't 
, pineapple, 
one ingredient. 
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apples, l>icaus 2 there is a single underlined thing, its 

fruit? 

* 

'dell. I think that I have really expressed my- 
'•elf an to what I feel, how valid the comparables .re, you 
•° ' - r ?.l tines. And, it is iust another v;ay of asking 

ns the sane question. 

'Jell, are vou saying it doesn't or it does ir. 

answer to mv question? 


'/ell, repeat vour question — 

‘•R. OELrAIJ’): Please read it back. 

(••'hereupon, the reporter plavsd back the portion 


the COURT: Let's answer the question in the 
affirmative, and get along here. 

MR. ncLFAIJD: All right. 

THE COURT: I think Mr. Calfand, that that's 

wny the Court cans back to the basic proposition that if 
"ou want to "ou want to get into the ultimate of the 
valuation study hers, there ars so many factors that are 
missing that the Court would be inclined to — to entertain 
a motion that we strike all >f them frankly. I think that 
the — you don’t do everything in every cass. You could 
carry this company back a lot farther, I think, the longer 
the history the more — the more reliable might be the 
projections. I think that you would have to tie it in with 
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economic indices, ar.d somebody would have to project the 
future, and there so many things if you are going to use 
that type of approach, that you stop somewhere and accept 
the results subject to the qualifications, that if you 
wanted to use that Econometric Model up at Harvard, and 
spend yl 00 ,ooo.on, you might come up with another answer, 
but I'm not so sure that they would be any closer to being 
right than somebody else, they just over argue with what 
they do. 

MR. MUSOrr: Your Honor, — 

THE COURT: It's a sliderule game, when vou 
get richt down to it. 

MR. ’TUEOFF; Your Honor, raav T just make o:r’ 
or two comments? 


THE COURT: Yes. 

Of- 

MR .MUFOFF: At the risk of -opposing my ignorance, 
I can't hold a candle either to the Court or Mr. Gslfand 
when it comes to statistics or anything of that nature, and 
it therefore seems to ma that the thing that has most 
validity in these situations is the marketing concept, what 
something would actually sell for in the praqmatic scheme of 
life, ar.d — 

THE COURT: That’s — that's why I like the 


Ladenburg, Thaln report. 


MR. MTJFOFF; And 
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Tll'l COURT: That's closer to reality in the 
marketplace. 

MR MUSOFP; Except, Your Honor, that the 
whole situation changed bv l$f>R. it would seen to na, 
that if I owned a company. Your Honor, and I'n no whiz 
as a readily admit when it cones to finance, but if T 
owned a company such as Mr. Jack Silveman owned, and I 
had a:: opportunity to unload r.on-votir.q shares and retain 
connlrta m -ol of nv conpanv, it would seen to ns that. 

I would jump at the chance of selling it at 2 to $5.R0 
a share, because what an I doing, I'n getting — it is 
better ;h:’n coins public. I'n still the sole nar.ager of 
the assets. I'n retaining control, I don't have to 
answer t.n m/'bodv. T don’t have to get involved with the 
SEC, and it seems to ne that pragmaticallv, if someone -- 
if -- lit" some investment banker cane to me ar.d said in 
your recapitalisation, you have got so nanv thousands of 
shares o r non- "oting — stock -- 

mgr COURT: You can put that in your brief, but 
let n° iust point out one thing, you are talking about — 
vou are talking about,probablv about whs* his annual salarv 
was. There would be no point in selling what amounted to 
40 percent o f the underlying interest in the company for 
a year's salary, would there? 

MR. OEL^AUDs It doesn't work out that way. Your 
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Honor, .Mr. Silverman still had $1,370 — let's see, 

$1,370, r > nr >. no worth o r preferred stock that was paying him 

a $5.00 dividend. 

THE COURT: Us- can all work these figure? out, 
but I say — 

MR. OELFAHD: You still — 

TIIE COURT: Let’s keep ourselves on — on the 
question that we have before us now, and that is Mr. 

Oslfar.d's cross examination of which I think he is 
doing quite affectively, and it goes to the auastio.. as 
to how much weight — what was the depth of the investi¬ 
gation let us say upon which this appraisal was based. 

The witness frankly eesti^ird that ha took 
Moody's and he flipped through Moody’s and ha picl.au what 
he thought was probably about as close a fruit to the 
apple as he could get, ani. e threw than ail in the pot, 
and then he exercised his judgment, ar.d he comes out with 
a figure. And, I think that one of the Petitioner's witnes * 
with a few variations followed the same approach, because 
when the — when the American Appraisal figure witness got 
down to discounting, he didn't say why he discounted this 
one more or less than others, ha had a range there, and 
he reaches out of the wild blue, and he pulls out a figure, 
and he says, I discount it this much. 

Hut, I mean, all of that goes to the sxercisa of 
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event took place, all that the donee* 
received was a nonvoting lntereat in a 
family controlled corporation. 

But then the Court proceeded to do what it stated it wa ; 

not to do. In valuing the shares. It referred to the future 

public offering which even the Court itself recognized was 

brought about by a transaction occurring after the time 

(3) 

of the gifts and not foreseen at the time of the gifts . 

The Court's advent into the realm of speculation 

about the donee's contemplation in September and October 1968 

to "go public at some future unspecified date, concerning 

which there isn't a scintilla of supportive evidence, was 

specifically banned by the Supreme Court in Olson v. U.S. 292 

U.S. 246 (1934) when it stated (p.257) 

"Elements affecting value that depend upon 
events or combi nations of occurrences which 
while within the realms of possibility, are’ 
not clearly shown to be reasonably probable 
should be excluded from consideration, for 
that would be to allow mere speculation and 
conjecture to become a guide for the 
ascertainment of value — a thing to be con¬ 
demned in business transactions as well as 
ndcAd*) 101 ® 1 a8Certainment of truth, "(emphasis 

The Tax Court further stated: 

"The expert testimony presented by the 
petitioners failed to take into account the 
fact that if petitioners Intended to sell 

(3) P. 21 
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a substantial Interest in Modem Maid — 
and the Class B stock represented approx¬ 
imately two-thirds of the equity after the 
preferred stock -- they would have adopted a 
different course of action or there never 
would have been a sale."(4) 

Such "different course of action" for valuing 
the stock would convert the property into something other 
than what the petitioners were giving. To adopt a "different 
course of action", not set out by the Court, but presumably 
a public offering, would 

(a) No longer be the property which was the 
actual subject of the gift, but some entirely different 
property, and 

(b) Not be possible with non-voting stock. 

To use publicly cnmed voting stock as the basis 
for valuation would be not only a horse of a different color, 
but an entirely different animal. It would represent loss 
of control by the donors of their company. This is something 
they were unwilling to do in any event -- even with respect 
to gifts to their own children. 

2. The Tax Court erred in its rejection of the 
truly expert testimony of Herbert Cannon and Harold Wit with 
notable credits and long active experience in the advising 

- 4 - 


(4) p. 24 







A344 


about and marketing of securities in the financial coomunity. 
The testimony of such experts was not diminished upon cross 
examination or negated by contradictory evidence with respect 
to their special expertise. This testimony was rejected 
not because it wasn't valid, but only because the Court was 
of the opinion the donees would have marketed their stock 
in a different fashion or there wouldn't be any sale at all. 

This argument of the unwillingness of a donor 
to sell at the price a willing buyer would pay was raised 
by the government in Whitmore v. Fitzpatrick 127 F. Snpp. 710 
(Conn. 1954), but rejected by that Court. In that case the 
Court found the fair market value of the underlying assets 
was $3,lid per share. Taxpayer's experts' testimony of 
obtainable market price ranged from $850 to $1200 per share 
for minority interests (a total of 73X had been given to 
three sons). The government argued the plaintiff, as the 
sole owner, would not be a willing seller at the only price 
which a buyer according to plaintiff's experts would buy. 

The Court (Judge Hincks) stated: "Surely this argument is 
Irrelevant to the problem". 

The District Court stressed the "extraordinary 
difficulty in finding a buyer who would invest something 
$200 ,O'jO (200 shares at $1000 a share) in a minority 
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interest" in • company without an established dividend 
paying record. The District Court presumptively rejected 
ths theory that a larger sum could be realised if a 
different method of marketing had been pursued by first 
converting the property into sonething else. 

Imagine what difficulty would then exist to 
find two buyers who would pay more than $640,000 each (25,680 
shares x $25) to buy minority interests of non-voting stock 
without a market in a company making prepared batter mixes 
and crumbs for breading! Jack Silverman's gifts were to 
2 donees and Seymour Silverman's gifts were to 3 donees, 
not hundreds or thousands of donees, and the gifts should 

W(V 

be valued accordingly. 

The Court failed to recognise that the different 
course of action to which it was referring would have in¬ 
volved a great many purchasers and would have been illegal 
at that time without a registration with the Securities and 
Exchange Commission. Such a registration and such marketing 
would have converted the property that was actually given to 

(5^ The Court itself expressed the opinion that Modem Maid 
Food Products, Inc. stock "wasn't the type of business that 
would attract so-called venture capital anyway;" (Tr. 235) 
and that parties with venture capital are not attracted to 
the type of business of Modem Maid Food Products, Inc. (Tr.236) 
In both of these opinions the Court's opinion was confirmed by 
Herbert Cannon, an expert in raising venture capital. 

(Tr. 235, 236) F 

- 6 - 







AJ4f> 


( 6 ) 

property of a different kind. It is important to note 
that Section 25.2512-1 of the Commiaaioner'a own regulationa 
definea fair market value aa "that price at which property 
would change hand* between a willing buyer and a willing 
aeller" - Juat one buyer not many buyara for each gift of 
■tock in a cloaely held corporation. Rejecting the teatimony 
of Herbert Cannon and Harold Wit, which waa baaed on the 
nature of the property actually given, for the reaaon stated 
by the Court ia, therefore, making a finding clearly contrary 
to the weight of the evidence. 

3. Appraisal reports and testimony had been sub¬ 
mitted by both respondent's and one of petitioners' experts 
using the price-earnings method of evaluation baaed on 
alleged comparable companies. Both experts applied this 
price-eaminga ratio to total corportate net income from 
which waa subtracted 

(a) The estimated coat of the public offering. 

(b) The value of the preferred stock. 

(c) Discount(a) for minority Interest and 
Class B stock infirmities. 

The petitioners definitively demonstrated the inapplicability 

r u (7) 

of the appraisal of respondent's expert and the Court 


(->) gifts of closely held stock may not be aggregated 

for valuation (Whitemore v. Fitzpatrick, supra . William 
ct al - 60 Tc 272, reviewed by the Court and 
affirmed 5th Cir. 7/26/74), they may not be broken up for 
va uation, particularly when such breakup would be a 
violation of the Securities and Exchange net or a 
conversion into different property. 

(7) Petitioners' Brief pp. 26-41 
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was of similar opinion at the time of trial. 

The Court in its findings of fact stated: 

"a multiple of ten times average earnings 
was a reasonable basis for valuation of 
the Class A Conmon stock of Modern Maid." 

No basis for this finding was given or exists in the record. 

Petitioners' expert, Gordon Smith of the American Appraisal 

Company did use that multiple of earnings in his report, but 

that was a multiple of total corporate earnings based upon 

an assumed public offering and from which initial total value 

deductions were taken for the cost of going public, the value 

of the preferred stock and the discount applicable to minority 

interest and Class B stock infirmities. The Court has used 

the same ten times earnings multiple, but applied it to the 

pro-forma earnings per share of Modem Maid Food Products, Inc., 

as if Modem Maid Food Products, Inc. was already a public 

company, which it wasn't, and without making the deductions 

u * ed b y both Resp ondent's and Petitioners' experts . if these 

deductions were made, a quite different valuation would result. 

The government's expert used an aX factor for cost 

of going public. He admitted that was purely for underwriting. 

(8) Tr. p.190 - The Court "I think Mr. Gelfand that that's 
why the Court came back to the basic proposition that 
if you want to, .... there are so many factors missing 
that the Court would be Inclined to entertain a motion 
that we strike all of them (the appraisals) frankly." 

- 8 “ 
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writing cost. He didn't know any company other than Modern 
Maid Food Products, Inc. that paid only 8Z for an underwriting 
in 1968 or 1969 for a small offering. In addition, there are 
costs for legal tees, accounting fees and administrative costs. 
Mr. Smith, petitioners' expert, taking these other costs into 
consideration used a cost factor of 15Z which percent was 
supported by the testimony of Herbert Cannon with vast 
experience in the underwriting field. It is pertinent to note 
that in Inga Bardahl TCM 1965-158, the respondent's own expert 
discounted the price-earnings determination of fair market 
value by 20Z for the cost of going public. 

The government's only expert witness in this case 
stated discounts for minority interests vary from 10Z to 50Z 
from otherwise fair market value. He used a 25Z discount 
factor computed on his schedule on page 50 of his appraisal 
report. The non-applicability of his comparatives as well as 
the mathematlcl errors have been commented upon at length 
in petitioners' original brief. 

The cases cited by government's own expert in 
Exbibit Q relfect the following percentages of discount for 
minority interest. 

Drybrough v. U.S. 35Z 

Obermer v. U.S. 33 1/3Z 
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Th* actual purchases of twelve minority interests 


by tha Valua Line Development Corp. in January - July 1968 


ara sat out in Exhibit 18 in a schedule entitled "exhibit 3." 


Thia data was for raatricted sha<.*H of publicly traded 


securities and thus enjoyed a somewhat more favorable position 


than a minority interest in a closely held corporation with 


no market for Its shares. 


The Discounts for minority Interests in this chart 


vary from a low of 16.7X to a high of 71.4X with a mean of 


44X and a median of 42X. 


Toward the end of 1969 when Modern Maid Food 


Products, Inc. becaaie publicly owned, a discount of 8X was 


recognized for the Class B Common stock from the Class A 


Common stock, although Mr. MacMuilen determined a discount 


of 16 2/3X or a maximum of $5 a share. 


“••PPlying these facts to a ten times earnings 


valuation if public, gives the following result: 


Average earnings of 4 years 
prior to the gifts 


570,0)0 


Value of Company (10 times earnings) 5,700,000 


Less Cost of going public -15X 


850.000 


®* lance $ 4,850,000 

Preferred stock 2.52O.O0U 

Value to common stock $ 2.330.000 

Value per share ( .l 11279CJ $ 20* 

Discount for minority Interest 35X 7 

M $ 13 

Discount for Class B Limitation-8X 1 

Value Class B Common stock - $ 12 
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Ualag the government expert's return on net worth 

* 

approach, which method eliminates the vagaries of the market 
place, and correcting for mathematicl and other errors in 
Hr. MacMullen's use of the date, gives the following result: 

Comparables' average of net income as a percent of net worth 
at the beginning of the year was 17.62X (see petitioners' 
brief pp. 28, 29) 


Net Worth per books 
Comparables' X of return 


Relative Net Income 
Earnings - 6 mos. $380,000 x 2 
Excess Earnings 

Capitalized at avg.rate of return 
Goodwill 

Net Worth per Books 
Value of Company 
Preferred stock 
Balance of Common Stock 
Computed value of common stock 
4- 112,790 shares 

Discount for minority interest and no 

Discount for Class B limitatione-8X 
Value Class B Common stock 


1/1/68 

3,850,000 

17.62X 

6/30/68 

4,200,000 

17.62X 

$ 678,000 

$ 740,000 

760.000 

760.000 

82,000 

20,000 

_L7.1.62X 

_LLiii 

465,000 

110,000 

3.850.000 

4.200.000 

4,315,000 

4,310,000 

2^52-^00 

2.520.000 

1,795,000 

1,790,000 


$ 1,800,000 

$16 a share 

market-35X 5.60 " 

10.40 
.80 


$ 9.60 
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4. The Court also erred in its application of 
the burden of proof rule. Once the Commissioner acknow¬ 
ledged that his original $48 a share value determination 
was in error, his presumption of correctness disappeared 
as the Court noted.^ 

When the determination of the Commiesloner 
is found to be invalid, the determination made by the Tax 
Court 'must be based upon substantial evidence and it is 
Incumbent upon the Commissioner, not the taxpayer , to come 
forward with that evidence."(emphasis added) 

To the seme effect is the decision in 
Helvering y, Taylor 70 F. 2d 619 (2nd Cir. 1934) affirmed 
293 U.S. 507 (1935). In the Taylo^ case the Court of Appeals 
for the Second Circuit said: 

"If the burden of proof goes so far as 
to demand not only that the taxpayer show 
that the deficiency assessed against him 
is wrong, but what is the proper deficiency, 
or that there should be none at all, the 
decision (B.T.A.) was right even though we 
know the tax is too high. In an action to 
recover taxes unlawfully collected the 
burden does go so far. (citations) But the 
reason for this is obvious; a plaintiff, 
seeking an affirmative Judgment measured in 
dollars, must prove how much is due. His 
claim is for money paid and he must show that 
every dollar he recovers is unjustly with¬ 
held. So it is not enough merely to prove 


(9) Tr. 207. 

(10) Kaufman v. Commissioner 18 AFTR 2d 6031 (4th Cir. 1966). 
This rule may not apply in the case of deductions. 
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that the tax aa a whole waa unlawful; some 
of the dollars he paid may nevertheless 
have been due. But this reasoning does not 
apply when the proceeding la to review an 
assessment. Although that does Indeed 
partake of the nature of a Judgment, and the 
taxpayer has the burden of proving that It 
was wrong, after he has done so, he need not, 
at least under ordinary principles of pro¬ 
cedure , prove that he owed no tax, or what 
was the tax that he did owe. The original 
assessment rested upon a finding, presumptive¬ 
ly correct, but the presumption of Its 
correctness does not extend to other findin g 
which the Commissioner has never ' made. Any 
other result would Invert the ordinary rules 
of procedure by Imposing a burden of establish¬ 
ing a negative upon the obligor; Indeed of 
disproving the existence of all possible 
obligations, (emphasis supplied) 


In Federal National Bank of Shawnee. Oklahoma v . 

.Commiesloner 180 F. 2d 494 (10th Clr. 1950) the Court stated: 

"The burden of proof was on the taxpayer 
to show that the Commissioner's determination 
was Invalid, but to meet that burden It was 
sufficient for the taxpayer to show that the 
determination was excessive and Invalid. The 
taxpayer was not required to prove that he 
owed no tax or the correct amount of tax he 
did owe . It may not be held that he la bound 
to pay a tax that confessedly ha does not owe, 
unless his evidence was sufficient also to 
establish the correct amount of tax. If any, 
that might be lawfully exacted." (emphasis 
added) 

See al *° A & A Tool 6, Supply C o, et al. v. Commissioner 

182 P. 2d 300 (10th Clr. 1950) 
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In the Instant case the Commissioner's 
determination In the statutory notice waa admittedly In 

error whan ha optad for $25 a share Instead of the original 
$4® a share. 

Despite the burden of proof now being on the 
Commissioner, the Tax Court holds petitioners' proof that 
going public waa not foreseen at the time of gift does 
not negate the respondent's claim that petitioner's future 

plana went beyond the first step, with which we are here 
concerned 

The Court also stated ‘Although Ladenberg, 
Thalmann 6, Co. waa unquaationably the beat qualified 'expert* 
to express an opinion with reject to value of the stock of 

Modern Maid, petit*onare chose not to present the testimony 
of the irm."**** 

Petitioners submit the burden of proof being 
upon the Consulsaloner, once he acknowledged error in his 
original determination, it waa not incumbent upon them to 
disprove a mere claim' of the respondent with respect to 
petitioners' future plana, or to call Ladenberg, Thalmarxnb Co. 

TTT5 T.C. Opinion, p. 21, fn. 4 
0*) Pt-24“~ 
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even assuming they w*rc the best qualified experts to 
value the kind of stock given as a gift in 1968. 

With respect to future plene f r ‘‘going public", 
the record does contain the following. 

(J. "lip to and including the time of the gifts, 
did you have any Intention for Modern Maid tooa Products, Inc. 
to become 4 publicly owned corporation or to merge or sell 
said corporation? (emphasis added) 

it 

(Jack Silvurman) No, there was not. 

There is no basis in the record nor has 
respondent or the Court even intimated any challenge to the 
credibility of Jack Silverman. In fact the only evidence 
in the record on this point (exhibits and testimony) shows 
that going public was a happenstance ari r4 out of events 
occurring after the gifts were made. The respondent sub¬ 

mitted no proof chat the petitioners at the time of the gifts 
contemplated going public at some future unspecified date. 

The Courts alluding to petitioner's re¬ 
sponsibility and failure to call Ladenberg Thalmann & Co. 
is unwarranted since respondent had the burden of proof. 

Tr. 13 

(U p. 21 m-A \ 

(15) Respondent's efforts to contact a knowledgeable party 

from Ladenberg, Thalmann & Co. were fruitless since such 
party was no longer available, being somewhere in Texas. 


15 


A355 


- J 

• 1 \ / 


5. In its reply brief petitioners posed e 
question containing the statement 'knowing that the aub- 
stent Lai salaries and preferred dividends vitiated any 


incentive to declare dividends an the c 


stock 


The Court has interpreted those worth to 
imply an intent to refrain from declaring dividends, In¬ 


creasing their salaris 


will and otherwise acting to 


the detriment of non-voting shareholders ' and proceeds 
to demolish that strew man. The fact is that the receipt 
of substantial salaries and preferred dividends does weaken 


the incentive to declare c 


stock dividends; such 


* 


failure to declare dividends need not be violative of a 
quasi-fiduciary relationship. Any knowledgeable buyer of 
such shares would be aware of such condition which would 
obviously affect the price he would be willing to pay. Who 
wants to buy into a company for the purpose of charging 
end proving violations of a quasi-fiduciary relationship? 

As a matter of fact the record shows no dividends have been 


declared on the c 


• tock of Modem Maid Food Products, 


Inc. after December 31, 1967 to the time of trial in *974. 

6. Petitioners recognise that values in any 
particular case are factual end specific to a particular 
case, but the opinion end determination of the Court has 
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no precedent in any guidelines heretofore set out by other 
courts, upon which guidelines, taxpayers and their counsel 
have a right to re|^Ly. 

In Righter v. United States (Ct.Cl. 1961) 

439 F. 2d 1204, there is the following comment: 

"The Comparative Appraisal method produces, 
nevertheless,no magic formula which rigidly 
gives the exact valuation answer. Companies 
are rarely identical In size, operation, or 
product and allowances must be made as the 
statute says, for 'all other factors'. This 
would necessarily include the very fact of 
unmarketability of the stock of a closely held 
corporation . In the last analysis much 
necessarily depends on the informed judgmen t 
of the knowledgeable investor concerning the 
refinements and adjustments to be made in 
arriving at the ultimate valuation figure. Thus 
it is not surprising that in this field the 
opinions of experts are considered to be peculiar ¬ 
ly appropriate . (emphasis supplied) 

In Whitemore v. Fitzpatrick (Conn. 1954) 121 F. 

Supp. 710, Judge Hincks agreed that power of control, liquid¬ 
ity of the investment, opportunities to revamp business and 
asset holdings, net return by way of dividends as compared 
with other opportunites in the open market, the tax aspects 
of the purchase are the factors a level-headed Investor 
contemplating a large investment would make. The Court stated: 

"In view of the lack of market for the stock, 
there would be extraordinary difficulty in finding 
a buyer who would invest something over $200,000 
in a minority interest in a Naugatuck corporation 
such as the Whitemore Company without an established 
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dividend record of which about one-quarter 
in value of assets was in non-liquid form." 

It should be noted the Court found the actual value to be 

$3118 per share, but the fair market value to be only $1057 

per share, a discount of 66% for three closely held minority 

interests which formed a 73% majority in the aggregate. 

Estate of Gregg Kaxcv T.C. Memo 1969-158 
the C->urt stated: 

'In the instant case we are attempting to 
determine a price a willing seller of Maxcy 
Securities shares could get from a willing 
buyer . not what a buyer may eventually realize." 
(emphasis supplied) 

In Richard Makeoff T.C. Memo 1967-13, 99% of 
the total common stock capitalization represented by non¬ 
voting stock was ascribed a value of 60% of the total 
capitalization -- in effect a discount of almost 40% solely 
due to its being non-voting stock. 

In Morris Messing 48 T.C. 502, (1967) stock 
was sold to an underwriter on June 15, 1961 at a price equal 
to $9.80 a new share. The stock was split on June 30, 1961 
preparatory to going public, gifts were made on September 
13th and 16th, 1961 and a registration statement filed with 
the S.C.C. on September 27th, 1961. The respondent in 
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valuing the stock used as a starting point the market 
value when the company became publicly owned, less than 
4 months after the date of the gifts. 

The Court in that case rejected this approach 
stating "a publicly traded stock and a privately traded 
stock are not as respondent would have us assume, the same 
animal distinguished only by size, frequency or color of its 
spots. The essential nature of the beast is different." 

The Court further stated: 

"It is a matter of common knowledge that, 
as a result of the vagaries of the stock market 
and other national and international events, 
many a contemplated public offering never sees 
the light of day, and that because of factors 
effecting the market at the particular moment 
of the public offering, the offering price can 
be radically different from the one originally 
contemplated. In September 1961, there was no 
probable basis for predicting a public offering 
would in fact take place and even less for 
estimating the particular price of the offering." 

If this is true in a case where a preliminary 

registration is made during tne month of the gift, how remote 

and speculative are the possibilities where a public issue 

is never even contemplated at the time of the gifts, events 

happen that lead to negotiations beginning 7 months later, 

and the public offering is 14 months later? 

See also Bruce Berckmanns T.C. Memo 1961-100 

and the principles enunciated therein. 
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Petitioners feel particularly aggrieved with 
the opinion of the Court since at the Court's urging 
effective settlement negotiations had been undertaken by 
the parties' counsel with respect to both 1968 and 1969 
claimed gift tax deficiencies. Counsel had tentatively 
agreed on a basis of settlement of stock value of $10 a 
share for 1968, which would result in no deficiencies 
for that year, and an additional constructive gift of $4 
a share in 1969 as a result of the reorganization. 
Settlement for 1969 was subject to agreement by the 
appellate division of the Internal Revenue Service since 
the trial of the deficiencies for 1969 had not yet been 
calendared. The settlement values were in accord with 
principles contained in advice from the national office 
of the Internal Revenue Service. 

Report to the Court of settlement progress 
was awaiting a call from the Court, when the Court's 
opinion was received setting a value of $25 a share. 
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WHEREFORE it is prayed that this motion 


granted. 


Respectfully submitted, 


. / !' ! 
' 1 / ' "> — 'LX. /h 



Counsel for Petitioners 
136 East 57th Street 
New York, N.Y. 10022 

(212) 753-2900 


Dated: November 25, 1974 
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UNITED STATES TAX COURT 
SEYMOUR SILVERMAN, ) 

) 

Petitioner, ) 

) 

v * ) Docket No. 3707-72 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


DECISION 

1Q7/ Pur ® u ? nt to the opinion of the Court filed November 6, 
1974 and incorporating herein the facts recited in the re¬ 
spondent s computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is a deficiency in gift 

-.! X ..^ e J r °^ t ooo P en iti0ner f ° r the taxable 1968 in the 

f 5^3,890.00. 

(signed^ William H. Quealv 
Judge. 

Entered: MAY w 0 
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It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
prejudice to the right of either party to contest the correct¬ 
ness of the decision entered herein. 


/■/ Sidney Gelfand 

SIDNEY CELFAND* 

Counsel for Petitioner, 
136 East 57th Street, 

New York, New York 10022, 
Tel. No. 212-753-2900. 


MEADE WHITAKER, 

Chief Counsel, 

Internal Revenue Service. 

By:___ 

GERAiLD BACKER, 

Act*g Asst. Regional Counsel, 
26 Federal Plaza (12th FI.), 
Ne.wTork, New York 10007, 
Tel. No. 212-264-8134. 


/ 
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UNITED STATES TAX COURT 

HELEN SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Docket No. 3708-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


DECISION 


Pursuant to the opinion of the Court filed November 6, 
1974, and incorporating herein the facts recited in the re¬ 
spondent's computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is a. deficiency in gift 
tax due from the petitioner for the taxable year 1968 in the 
amount of $43,890.00. 


Judge. 

Entered:^AY £ ^ 
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It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
prejudice to the right of either party to contest the correct¬ 
ness of the decision entered herein. 


Sidney Gelfand _ 

SIDNEY GELFAND, 

Counsel for Petitioner, 

136 East 57th Street, 

New York, New York 10022, 
Tel. No. 212-753-2900. 


MEADE WHITAKER, 

Chief Counsel, 

Internal Revenue Service. 

By:_ / 4 

GERALD BACKER, 

Act'g Asst. Regional Counsel, 
26 Federal Plaza (12th FI.), 
New York, New York 10007, 
Tel. No. 212-264-8134. 
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UNITED STATES TAX COURT 

JACK SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Docket No. 3709-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


DECISION 


Pursuant to the opinion of the Court filed November 6, 
1974, and incorporating herein the facts recited in the re¬ 
spondent's computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is a deficiency in gift 
tax due from the petitioner for the taxable year 1968 in the 
amount of $94,395.00. 


Entered: My u fc/j 


Judge. 
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It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
prejudice to the right of either party to contest the correct¬ 
ness of the decision entered herein. 


/s/ Sidney Gelfand 

SIDNEY GELFAND, 

Counsel for Petitioner, 

136 East 57th Street, 

New York, New York 10022, 
Tel. No. 212-753-2900. 


MEADE WHITAKER, 

Chief Counsel, 

Internal Revenue Service. . 

By:_ - 

GERALD BACKER, 

Act'g Asst. Regional Counsel, 
26 Federal Plaza (12th FI.), 
New York, New York 10007, 
Tel. No. 212-264-8134. 
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UNITED STATES TAX COURT 

FRANCES SILVERMAN, ) 

) 

Petitioner, ) 

) 

v. ) Ebcket No. 3710-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


DECISION 

Pursuant to the opinion of the Court filed November 6, 
1974, and incorporating herein the facts recited in the re¬ 
spondent's computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is a> deficiency in gift 
tax due from the petitioner for the taxable year 1968 in the 
amount of $94,395.00. 

(signed) William H. ftuealy 
Judge. 

Entered:HAY 20 1c, i 
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It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
prejudice to the right of either party to contest the correct¬ 
ness of the decision entered herein. 


/*/ Sidney Gelfend 

SIDNEY GELFAND, 

Counsel for Petitioner, 

136 East 57th Street, 

New York, New York 10022, 
Tel. No. 212-753-2900. 


MEADE WHITAKER, 
Chief Counsel, 
Internal Revenue 


By: 


Service 

/. 


■J 


GERALD BACKER, 

Act'g Asst. Regional Counsel, 
26 Federal Plaza (12th FI.), 
New York, New York 10007, 
Tel. No. 212-264-8134. 
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STATUTE, LAW AND REGULATIONS 


CONSTITUTION OF THE UNITED STATES 
V AMENDMENT 

"No person shall be held to answer for 
a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, 
ex cases arising in the land or naval 

for or in the Militia, when in actual 

service in time of War or public danger; nor 
shall any person be subject for the same 
offence to be twice put in jeopardy of life or 
limb; nor shall be compelled in any Criminal 
Case to be a witness against himself, nor be 
deprived of life, liberty or property, without 
due process of law ; nor shall private property 
takenfor public use, without just compensa¬ 
tion." (Emphasis Supplied) 


STATUTES 

UNITED STATES Code, TITLE 15 
Sec. 77d. Exempted transactions 

The provisions of section 77e of thic title shall 
not apply to— 

(1) transactions by any person other than an 
issuer, underwriter, or dealer. 

(2) transactions by an issuer not involving 
any public offering. 

(3) transactions by a dealer (including an 
underwriter no longer acting as an underwriter in 
respect of the security involved in such transaction), 
except— 


(A) transactions taking place prior 
to the expiration of forty days after the 
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first date upon which the security was bona 
fide offered to the public by the issuer 
or by or through an underwriter, 

ie It if it 

Sec. 77e. Prohibit;ons relating to interestate 
commerce and the mails 

*a) Ur less a registration statement is in effect 
as to a security, it shall be unlawful for any person, 
directly or uidirectly— 

(1) to make use of any means or instruments 
of transportation or communication in interstate 
commerce or of the mails to s^ll such security 
through the use or medium of any prospectus or 
otherwise; or 

(2) to carry or cause to be carried through 
the mails or in interstate commerce, by any means 
or instruments of transportation any such security 
dor the purpose of sale or for delivery after sale. 

(b) It shall be unlawful for any person, directly 
or indirectly— 

(1) to make use of any means or instruments of 
transportation or communication in interstate 
commerce or of the mails to carry or transmit any 
prospectus relating to any security with respect 

to which a registration statement has been filed 

under this sub-chapt^i, unless such prospectus 

meets the requirements of section 77j of this title; or 

(2) to carry or cause to be carried through 
the mails or in interstate commerce any such security 
for the purpose of sale or for delivery after sale, 

mess accompanied or preceded by a prospectus 
that meets the requirements of subsection (a) of 
section 77j of this title. 

(c) It shall be unlawful for any person, directly or 
indirectly, to make use of any means or instruments of 
transportation or communication in interstate commerce or 
of the mails to offer to sell or offer to buy through the 


use or medium of any prospectus or otherwise any 
security, unless a r igistration statement has been 
filed as to such security, or while the registration 
statement is the subject of a refusal order or stop 
order or (prior to the effective date of the registration 
statement) any public proceeding or examination under 
section 77h of this title. 

UNITED STATES CODE, TITLE 26. 

Sec. 2512 - VALUATION OF GIFTS 

, a) If the gift is made in property, 
the fair market value thereof at the date 
of gift shall be considered the amount of 
the gift. 

REGULATIONS UNDER INTERNAL REVENUE CODE 

Sec. 25.2512-1. Valuation of property; in general 

Section 2512 provides that if a gift 
is made in property, its value at the date of 
the gift shall be considered the amount of 
the gift. The value of the property is the 
price at which such property would change 
hands between a willing buyer and a willing 
seller, neither being under any compulsion 
to buy or to sell, and both having reasonable 
knowledge of relevant facts. The value of a 
particular kind of property is not the price 
that a forced sale of the property would 
produce.. . 

Sec. 25.2512-2. Stocks and bonds—(a) In general. 
The value of stocks and bonds is the fair 
market value per share or bond on the date 
of the gift. 

(b) Based on selling prices. (1) In 
general, if there is a market for stocks or 
bonds, on a stock exchange, in an over-the- 
counter market or otherwise, the mean between 
the highest and lowest quoted selling prices 
on the date of the gift is the fair market 
value per share or bond. If there were no 
sales on the date of the gift but there 
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were sales on dates within a reasonable period 
both before and after the date of the gift, 
the fair market val-_ is determined by taking 
a weighted average of the means between the 
highest and lowest sales on the nearest date 
before and the nearest date after the date 
of the gift. The average is to be weighted 
inversely by the respective numbers of 
trading days between the selling dates and the 
date of the gift. . . . 

MISCELLANEOUS 
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Please note that Section 4(1) of 
the Securities Act of 1933 has been 
renumbered as Section 4(2) 

For RELEASE Tuesday, November 6, 1962 

SECURITIES AND EXCHANCE COMMISSION 
Washington 25, D. C. 


SECURITIES ACT OF 1933 
Release No. 4552 


NOV- PUBLIC OFFER IVC EXEMPTION 

f0 ' issue, to unrelated iL unln- 

av.U.bUUy"’ Pr ““’ C ‘ to P 01 "' ““ the Imitation, on it. 


Whether a transaction is one not involving any public offering is 
“-•““I"!: *,?“="ion of fact and necaaitataf a LSafd.r.t"' 

Oui 1 WUUU4UK V. AlC li"v a u(1 “ J • « 1 • ■ J » „. L f 


124 rTAT l0 v - Alston Purina Co . . 346 U.S. 119 

r ( h 553) ’ " that thC exem P tion mu8 t be interpreted in the’ 
light of the statutory purpose to "protect investors by promoting full 
disclosure of information thought necessary to inform i investment dec! 
^ ?■« wtt.bu.ty o f y s,otion mi 

the L[ 1 me r ?o C “t" ? f p * rs °°* .ffaoted need the protection of 

the Act. The Court stated that the number of offerees is nor 

to an oJfeT 11 ^ 1 ^ ° f ^ ^P tion > ^he statute seem, to ^ 

ih.r •■ !!! 8 W ' lCther t0 few or raan y-" 1/ However, the Court indicated 

that nothing prevents the Commission, in enforcing the statute from 

ng some kind of numerical test in deciding when to Inve tgate*pl a c 
lar exemption claims." It should be emphasized, therefore that 1 

berof persons to whom the offering is extended’in relevant only to Z 

of the Isa" 6 ^ ? 3Ve thC requi8ite assoc iat ion with and knowledge 

f the issuer which make the exemption available. 


Consideration must be given not only to the identity of the actual 
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purchasers but also to the offerees. Negotiations or conversations with 
or general solicitations of rn unrestricted and unrelated group of pro¬ 
spective purchasers for the purpose of ascertaining who would be willing 
to accept an offer of securities is inconsistent with a claim that the 
transaction does not involve a public offering even though ultimately 
there may only be a few knowledgeable purchasers. It 

A question frequently arises in the context of an offering to an is¬ 
suer's employees. Limitation of an offering to certain employees desig¬ 
nated as key employees may not be a sufficient showing to qualify for the 
exemption. As the Supreme Court stated in the Rilrton Purina case: "The 
exemption as we construe it, does not deprive cornorate employees, as a 
class, of the safeguards of the Act. Uc agree that seme employee offer¬ 
ings way ccae within Section 4(1), e.g., one cade to executive personnel 
who because of their position have access to the same kind of information 
that the Act would make available in the form of a registration statement. 
Absent such a showing of special circumstances, employees are just as much 
members of the investing 'public' as any of their neighbors in the commu¬ 
nity." The Court's concept is that the exemp ion is necessarily narrow. 
The exemption does not become available simply because offerees are volun¬ 
tarily furnished Information about the issuer. Such a construction would 
give each issuer the choice of registering or making it6 own voluntary 
disclosures without regard to the standards and sanctions of the Act. 

The sale of stock to promoters who take the initiative in founding or 
organizing the business would come within the exemption. On the other 
hand, the transaction tends to beco.ue puolic when the promoters begin to 
bring in a diverse group of uninformed friends, neighbors and associates. 

The size of the offering may elso raise questions as to the prob¬ 
ability that the offering will be completed within the strict confines of 
the exemption. An offering of millions of dollars to non-institutionsl 
and non-affiilated investors or one divided, or convertible, into many 
units would suggest that a puolic offering may be Involved. 

When the services of an investment banker, cr other facility through 


2/ Reference is made to the so-called "investment clubs" which have been 
organized under claim of an exemption f a the registration provisions 
of the Securities Act or 1933 an well at, the investment Company Act of 
1940. It should not be assumed that so long as the investment club, 
wheih is an investment company within the meaning of the latter Act, 
does not obtain more than 100 members, a public offering of Its secu¬ 
rities, namely the memberships, will not be involved. An investment 
company may be exempt from the provisions of the Investment Company 
Act if its securities are owned by not more than 100 persons and it is 
not making and does not presently propose to make a public offering of 
its securities. (Section 3(c)(1)). Both elements must be considered 
in determining whether the exemption is available. 
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which public distributions are normally effected, are used to place the 
securities, special care must be taken to avoid a public offering. If the 
investment banker places the securities with discretionary accounts and 
other customers without regard to the ability of such customers to meet the 
tests implicit in the Ralston Purina case, the exemption may be lo 9 t. Pub¬ 
lic advertising of the offerings would, of course, be incompatible with a 
claim of a private offering. Similarly, the use of the facilities of a 
securities exchange to place the securities necessarily involves an offer¬ 
ing to the public. 


An Important factor to be considered is whether the securities offered 
have ewe to rest in tre hands of the initial informed group or whether the 
purchasers are merely conduits for a wider distribution. Persons who act 
in this capacity, whether or not engaged in the securities business, are 
dec.-.rd to be "underwriters” within the meaning of Section 2(11) of the Act. 
If the purchasers do In fact acquire the securities with a view to public 
distribution, the seller assumes the risk of possible violation of the reg¬ 
istration requirements of the Act and consequent civil liabilities. 3/ 

This has led to the practice whereby the issuer secures from the initial 
purchasers representations that they have acquired the securities for in¬ 
vestment. Sometimes a legend to thi6 effect is placed on the stock certif¬ 
icates end stop-trtmefer instructions issued to the transfer agent. How¬ 
ever, a statement by the initial purchaser, at the time of his acquisition, 
that the securities are taken for investment and not for distribution is 
nec»»«ar'>y «»if-«crvins and not conclusive as to his actual intent. Mere 
acceptance at face value of such assurances will not provide a basis for 
reliance on the excr-otion when Inquiry would suggest to a reasonable person 
that these assurances are formal rather than real. The additional precau¬ 
tions cf placing a legend on the security and issuing stop-transfer orders 
have proved in enny cases to be an effective means of preventing illegal 
distributions. Nevertheless, these are only precautions and are nor to be 
regarded as a basis for exemption from registration. The nature of the 
purchaser's pact investment and trading practices or the character and 
scope of his business may be inconsistent with the purchase of large blocks 
of securities for investment. In particular, purchases by persons engaged 
in the business of buying and selling securities require careful scrutiny 
for the purpose of determining whether such person may be acting as sn 
underwriter for the issuer. 


The view is occasionally expressed that, solely by reason of continued 
holding of a security for the six-month capital-gain period specified in 
the it.come-tax .sws, or for a year fren the date of purchase, the security 
may be sold without registration. There is no statutory basis for such as¬ 
sumption. Of course, the longer Che period of retention, the more persua¬ 
sive would be the argument that the resale is not at variance with an 
original investment intent, but the length of time between acquisition and 


3/ See Release No. 33-4445. 
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resale la merely one evidentiary fact to be considered. The weight to be 
accorded this evidentiary fact must, of necessity, vary with the circum¬ 
stances of each case. Further, a Imitation upon resale for a stated peri¬ 
od of time or under certain circumstances would tend to raise a question as 
to original intent cv.n t. o.:.;h tuch limitation might otherwise reco~-.end 
itself as a policing device. There is no legal justification for the as¬ 
sumption that hcldin*, a se.urity in an "investment account" rather than a 
trading account, holdlr~ for a deferred sale, for a market rise, for sale 
if the market doer not rice, or for a statutory escrow period, without more, 
establishes a valid basis for an exemption from registration under the 
Securities Act. 4/ 

An unforeseen change of circumstances since the date of purchase may 
be a bn?Is for an opinion t,.at the proposed resile is not inconsistent with 
an investment representation. However, such claim must be considered in 
the light of all of the relevant facts. Thus, an advance or decline in mar¬ 
ket price or a change in the issuer's operating results are normal invest¬ 
ment risks and do r.ot usually provide an acceptable basis for such claim of 
changed circumstances. Possible inability of the purchaser to pay off 
loans incurred in connection with the purchase of the stock would ordina¬ 
rily not be deemed an unforeseeable change of circumstances. Further, in 
the case of securities pledged for a loan, the pledgee should not assume 
that he is free to distribute without registration. The Congressional 
r-ndate of H, i r,c„r* m investor* is not to be avoided to permit a uublic 
distribution of urr•;istered securities bco.uae the pledgee took the secu¬ 
rities fre.j a purchaser, subsequently delinquent. 5/ 

The view is sometimes expressed that investment companies end other 
institutional invertors are not subject to any restrictions regarding dis¬ 
position of securities stated to be taken for investment and that any secu¬ 
rities so acquired cay be sold by them vhenever the investment decision to 
sell is :“de, no matter hew brief the holding period. Institutional in¬ 
vestors are, however, subject to the same restrictions on sale of securi¬ 
ties acquired from an issuer or a person in a control relationship with an 
issuer insofar as compliance with the registration requirements of the 
Securities Act is concerned. 

Integration of O ff erings 

A doterrrinr.tion whether r.n offering is public or private would also 
include a consiurction of the question t'.ietner it should be regarded as a 
pact of a larger offering rude or to be i.oda. The following factors are 
relevant to such question of integration: whether (1) the different offer¬ 
ings are part of a single p:nn of financing, (2) the offerings involve 
““—- - ~ — ■ — ' ■ ■ - - 

4/ See Release No. 33-3825 re The Crowe 11-Col 1ier Publishing Company. 

-/ :UL. C - v -. Guild Films Com pany, Inc, et al .. 279 F. 2d 485 (C.A. 2, I960), 
ccrt. denied suh nctr, . , S.,nta Monica Rank v. S. E.C . , 364 U.S. 819 (1960). ' 
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issuance of the same class of security, (31 the ofierings are made at or 
about the same time, (4) the same type ol consideration is to be received, 
(5) the offerings are made for the same general purpo'se. 

What may appear to be a separate offering to a properly limited group 
will not be so considered if it is one of a related series of offerings. 

A person may not separate parts of a series of related transactions, the 
sum total of which is really one offering, and claim that a particular 
part is a non-public transaction. Thus, in the case of offerings of frac¬ 
tional undivided interests in separate oil or gas properties where the 
promoters must constantly find new participants for each new venture, it 
would appear to be appropriate to consider the entire series of offerings 
to determine the scope of this solicitation. 

As has been emohnsized in other releases discussing exemptions from 
the registration and prospectus requirements of the Securities Act, the 
terms of an exemption are to be strictly construed against the claimant 
who also has the burden of proving its availability. 6/ Moreover, persons 
-eceiving advice from the staff of the Commission that no action will be 
recommended if they proceed without registration in reliance upon the ex¬ 
emption should do so only with full realization that the tests so applied 
may not he proof against claims by purchasers of the security that regis¬ 
tration should have been effected. Finally, Sections 12(2) and 17 of the 
Act which provide civil liabilities and criminal sanctions for fraud in 
the sale of a security, are applicable to the transactions notwithstanding 
the availability of an exemption from registration. 


6/ S.E.C . v. Sunbeam Gold Mining Co .. 95 F. 2d 699, 701 (C.A. 9, 1938); 
Gllligan, Will 6 Co . v. S.E.C .. 267 F. 2d 461, 466 (C.A. 2, 1959); 
S.E.C . v. Ralston Purina Co .. 346 U.S. 119, 126 (1953); S.E.C . v. 
Culpepper et al , 270 F. 2d 241, 246 (C.A. 2, 19'*)'). 
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maintenance of fair and honest securities markets. The Commission, in 
administering and implementing these laws, has sought to coordinate 
and integrate this disclosure system with the exemptive provisions 
provided by such laws. Rule 146 is a further effort in this direction. 

The legislative history of the Securities Act of 1933 indicates that 
the main concern of Congress was to provide full and fair disclosure 
in connection with the offer and sale of securities. However, Congress 
recognized that there were certain situations in which the protections 
afforded by the Act were not necessary. Concerning those specified 
exemptions from the Act, of which Section 4(2) is one, the House Report 
stated that "The Act carefully exempts from its application certain 
types of . . . securities transactions where there is no practical need 
for its application or where the public benefits are too remote."1/ 

Section 4(2) of the Act provides that "the provisions of Section 5 shall 
not apply to . . . transactions by an Issuer not involving any public 
offering." The phrase "transactions . . . not involving any public 
offering" is not defined in the Act2/ or, except in limited circumstances, 
in the existing rules under the Act. Accordingly, it has been left to 
Commission interpretations and court decisions to define the scope of 
the exemption. 

The Supreme Court in the Ralston Purina !/ case established the basic 
criteria to be considered in determining the availability of Section 4(2). 
The main consideration ii whether the offerees need the nrotection 
afforded by the Act as evidenced by whether the offerees have "access" 
to the same kind of information that registration would disclose and 
whether they are able to fend for themselves. The application of these 
criteria and other guidelines set forth from time to time by the Cotrcnission 
and the courts has resulted in uncertainty about the availability of the 
exemption. In addition, some misconceptions have arisen in connection 
with certain methods used by persons who seek to claim the 
exemption. 

For example, the questions arising under Section 4(2) have generally dealt 
with wlat constitutes a non-public offering or a private offering. It has 
been asserted that an offering to a limited number of persons, not more 
than twenty-five, for example, does not involve a public offering. This 
is not by itself an appropriate test. As the Supreme Court stated in 
Ralston Purina , "the statute would seem to apply to a 'public offering' 
whether to few or many." 346 U.S. at 125. The Commission 
continues to be of the opinion that the question is not to be determined 
exclusively by the number of offerees. 

Further, it is frequently asserted that wealthy persons and certain other 
persons such as lawyers, accountants and businessmen are "sophisticated" 
investors who do not need the protections afforded by the Act. It is the 
Commission's view that "sophistication" is not a substitute for access to 
the same type of information that registration would provide, and that 
a person's financial resources or sophistication are not, without 
more, sufficient to establish the availability of the exemption.4/ 
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On the other hand, the Commission is of the view that an offeree need 
not be an insider such as an officer or director of the issuer in order 
to have access to information. As a note to the Rile indicates, access 
can only exist by reason of the offeree's position with respect to the 
issuer. Position means an employment or family relationship or economic 
bargaining power that enables an offeree to obtain information from the 
issuer in order to evaluate the merits and risks of the investment 
as distinguished from situations where such position does not exist and 
the Issuer voluntarily offers to provide or provides such information. 

Moreover, it has been argued that the exemption is established by the 
issuer merely providing a brochure, or other writing, to the offerees 
containing the same kind of information that is found in a registration 
statement. The commission is of the view that the mere disclosure of the 
same kind of information that would be contained ir. a registration state¬ 
ment is not sufficient in itself to establish the availability of an 
exemption under Section 4(2) of the Act.5/ 

It also has been argued that the private offering exemption can be 
established where it is represented that the securities are held for 
investment, w. C' e resale is restricted, and where the number of transferees 
is limited, li. his regard, the practice has developed whereby issuers 
obtain investment letters from purchasers and cause a legend to be 
imprinted on the face of each certificate restricting transfer. As the 
Commission and the courts^/ have previously stated, the signing of an 
investment letter and the legending of stock certificates are not sufficient 
to render an offering a private one. Although such precautions should 
be taken by issuers to protect their claim of exemption by assuring that 
their purchasers will not in turn distribute securities to others, these 
are only precautions to prevent illegal distributions and are not,’ by them¬ 
selves, to be regarded as a sufficient basis for an exemption from regis¬ 
tration for the issuer. 

The Commission believes that a rule creating greater certainty in the 

tJS reasons SeCti ° n 4(2) exem Ption is in the public interest for 

Zl offerings If *??? * Sh ° uld deter reliance on that exemption 

r offerings of securities to persons who are unable to fend for then- 

!ndT ^ T S ? obtaining and evaluating information about the issuer 
d in certain situations, of assuming the risk of investment. These 
persons need the protections afforded by the registration process. 

nrovidl SUCh a J ule should reduce uncertainty to the extent feasible and 
relv^n objecti y e standards upon which responsible businessmen may 

of the Act 1 1 8 Capl 1 ln 3 raanner that complies with the requirements 

The Rule is designed to protect investors while at the same time providing 

feasibl JeCt J Ve Standarda l " order to curtail uncertainty to the extent 
feasible. In view of the legislative history, statutory language, judicial 

SecJiJn^r f rt C °T 1SS ^° n ' S reexamination of its interpretation^ of 
Section 4(2) of the Act, the Commission is of the view that the significant 

nubile determlning when transactions are deemed not to involvf any 

public offering are access to the same Kind of information that regis¬ 
tration would disclose and the ability of offerees to fend for themseWr 
so as not to need the protections afforded by registration. 
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GENERAL DESCRIPTION 

Rule 146 provides Chat transactions by an issuer involving the offer or 
sale of its securities shall be deemed not to involve any public offering 
within the meaning of Section 4(2) of the Act if they are part of an offering 
that meets all the conditions of the Rule. These conditions relate to 
limitations on the manner of offering, the nature of the offerees, access 
to or furnishing of information about the Issuer, limitations on the number 
of purchasers and limitations on the subsequent disposition of securities 
acquired pursuant to the Rule. 

First, in determining whether an offeree needs the protections afforded by 
registration, it is essential to consider whether the offeree has access to 
or has been furnished with the same kind of information that registrati>n 
would disclose as well as an opportunity to acquire additional information 
necessary to verify that disclosure. Accordingly, conditions relating 
to information concerning the Issuer which must be available to the offeree 
or his representative are included in the Rule. 

Second, in order to assure that the off rees can fend for themselves, the 
availability of the Rule is conditionea on the nature of the offerees. 

Thus, the issuer and any person acting on its behalf shall have reasonable 
grounds to believe, and shall believe, immediately prior to making an offer, 
either that the offeree has such knowledge and experience that he is capable 
of evaluating the merits and risks of the proposed investment or that the 
offeree can be r the economic risk of the investment. In addition, immediately 
prior to a sale, the issuer and any person acting on its behalf, after 
making reasonable inquiry, shall have reasonable grounds to believe and shall 
believe either that the offeree himself has the requisite knowledge and 
experience, or that the offeree and his offeree representative(s) have such 
knowledge and experience and that the offeree himself is capable of bearing 
he economic risk of the investment... The concept of bearing the economic 
risk of the investment is not inconsistent with the discussion in Ralston 
Purina about the offeree's ability to -end for himself. The Rule contains 
special provisions in this regard for offerings in connection with certain 
types of business combinations. 

Third, the Commission believes that there must be limitations on the manner 
of offering securities pursuant to the exemption to assure that persons 
to whom such securities are offered have the necessary information available 
concerning the issuer and can fend for themselves. To assure the non-public 
manner of the offering, the Rule precludes general advertising or general 
solicitation, including promotional seminars or meetings in connection with 
the offering. The Rule would not preclude meetings with certain qualified 
offerees or with certain other qualified offerees and their offeree representa¬ 
tives to discuss the terms of and to impart information about the offering. 

Fourth, the Commission believes that a limitation on the number of purchasers 
serves to assure that the offering does not involve or result in a deferred 
distribution. Limitations on the disposition of securities are necessary 
to assure that the offering does not involve a series of steps resulting 
in a distribution. 

The Rule is only available to issuers of securities and is not available 
to affiliates of the issuer or other persons for sales of the issuer's 
securities. Persons who acquire securities from issuers in transactions 
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complying with the Rule acquire securities that are restricted in that they 
can be reoffered and resold only if registered under the Act or pursuant 
to an exemption from such registration provisions. In this connection. 

Rule 144 under the Act provides objective standards for the public resale 
of restricted securities. (See Securities Act Release No. 5223). Rule 
146 has been adopted in the context of , and in conjunction with, several 
rules, amendments to roles and forms, and releases which the Commission 
has recently adopted or issued including: 

1. Rule 144 under the Act (Securities Act Release No. 5223), as amended 
(Securities Act Release No. 5307 and Securities Act Release No. 5452'; 

2. Rule 145 under the Act (Securities Act Release No. 53161; 

3. Adoption of Form S-16 under the Act for securities offered in certain 
specified transactions (Securities Act Release No. 5.17) and adoption 

of amendments to Form S-16 to liberalize the conditions under which the 
form could be used (Securities Act Release No. 5265); 

4. Amendments to Regulation A under Section 3(b) of the Act (Securities 
Act Release No. 5225); 

5. Publication of a release relating to the use of legends and stop- 
transfer instructions as evidence of non-public offerings (Securities Act 
Release No. 5121); 

6. Publication of a release relating to the applicability of the anti- 
traud provisions of the Securities Act to certain practices in connection 
with transactions by issuers and others not involving public offerings 
(Securities Act Release No. 5226); 

7. Amendments to Forms 10-K and 10-Q under the Securities Exchange Act 
of 1934 (Exchange Act) to require disclosure of securities sold pursuant 
to Section 4(2) of the Act (Securities Exchange Act Release No. 9443); 

8. Adoption of Rule 15c2-ll under the Exchange Act which requires that 
dealers have adequate information available concerning any issuer in whose 
securities they make a market (Securities Exchange Act Release No. 9310); 

9. Adoption of amendments to Form 10-K to require more meaningful 
disclosure in reports on that Form (Securities Exchange Act Release No. 
10180). 


STOOPSIS OF THE PROVISIONS OF RULE 146 


Preliminary Notes 


Preliminary Notes to the Rule briefly describe the Rule and make clear 
that all transactions which are,applying traditional Integration standards 
part of an offering must meet all the conditions of the Rule for it 
to be available. The Preliminary Notes also emphasize that compliance with 
all the conditions of the Rule is not 'he exclusive means of establishing 
an exemption pursuant to Section 4(2) of the Act, that attempted compliance 
with Rule 146 does not act as an election, that the Rule does not relieve 
issuers from requirements of state securities laws, and that the "lule is an 
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issuer's rule only. Another Preliminary Note makes clear that, for purposes 
of the Rule, clients of an investment adviser, customers of a broker or 
dealer, trusts administered by a bank trust department or persons with 
similar relationships will be considered to be the "offerees" or "purchasers," 
regardless of the amount of discretionary authority held by such investment 
adviser, broker or dealer, bank trust department, or other person. In 
addition, the Preliminary Notes restate the Commission's position, as with 
respect to Rules 144 ar.d 147, that this Rule is not available to any issuer 
with respect to any transactions which, although in technical compliance with 
the Rule, are part of a plan or scheme to evade the registration provisions 
of the Act. In such cases registration pursuant to the Act is required. 

Rule 146(a): Definitions 

Offeree Representative: Rule 146(a)(1) 

The term "offeree representative" is defined in subparagraph (a)(1) of the 
Rule as a person who the issuer and any person acting on its behalf have, 
after making reasonable inquiry, reasonable grounds to believe and believe 
is not an affiliate, director, officer or other employee, or beneficial 
owner of 10 percent or more of the equity of the issuer (except when the 
offeree is a specified relative of such person or a trust or organization 
with which such person and/or such relative has a specified relationship) 
(subdivision (i)); has such knowledge and experience in financial and 
business matters that he is capable of evaluating the merits and risks of 
the prospective investment (subdivision (ii)); is acknowledged, in writing, 
by the offeree during the course of the transaction to be his offeree repre¬ 
sentative (subdivision (iii)); and discloses to the offeree, in writing, any 
material relationship existing or mutually understood to be contemplated 
between himself or his affiliates and the issuer or its affiliates or any 
such relationship which existed during the previous two years, and any 
compensation received as a result of such relationship (subdivision (iv)). 

As was noted in the release accompanying t v e rule as proposed for comment 
in October 1973, the acknowledgment and di closure of relationships must 
be made with respect to each prospective investment even in the case of a 
discretionary account. Vher^ cn adviser with discretionary authority 
wants to act as offeree representative, the Rule requires that the 
acknowledgment specified in subdivision (a)(1)(iii) of the Rule be obtained 
for each transaction. Accordingly, advance blanket acknowledgement for "all 
securities transactions" or "all private placements" or similar broad advance 
acknowledgments will not satisfy the Rule. This is particularly important, 
since the offeree representative is required by subdivision (a)(l)(iv) of 
the Rule to disclose to the offeree, in writing, any material relationships 
between the adviser and the issuer. This disclosure is required in connection 
with each offering pursuant to the Rule in order that the offeree be given 
an opportunity to consider any conflicts of interest the adviser may have 
prior to acknowledging the adviser as his offeree representative for the 
particular offering. A note has been added to the offeree representative 
definition making clear that where an offeree representative o- its 
affiliates has a material relationship with the issuer or its affiliates, 
disclosure of such relationship does not relieve the offeree represent¬ 
ative of its obligation to act in the interest of the offeree. 
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Several changes were made from the rule as last proposed. As proposed in 
October 1973, no affiliate, associate or employee of the issuer could be 
an offeree representative, except in specified situations; as adopted, 
the term "associate" has been deleted, but the definition now precludes 
officers and directors of the issuer, as well as 10 percent stockholders, 
from being offeree representatives, except in specified situations. In 
addition, the adopted Rule requires disclosure of any material relationship 
between the offeree representative or its affiliates and the issuer or 
its affiliates, The qualifier "material" is new to the Rule (and is defined 
in subparagraph (a)(4)) and disclosure of relationships with affiliates of 
the offeree representative is also new. The Rule also makes clear that an 
offeree can have more than one offeree representative. A note has been 
added reminding persons to consider the applicability of the Exchange Act 
and the Investment Advisers Act of 1940. 


Issuer: Rule 146(a)(2 ) 

For purposes of the Rule the definition of issuer in Section 2(4) of the 
Act applies. Hu (ever, subparagraph (a)(2) includes a definition of 
"issuer" for purposes of offerings of certain securities in connection 
with proceedings under the Bankruptcy Act. The rule as proposed in 
October 1973 contained a definition of issuer for certain offerings 
involving partnerships. This has been deleted from the Rule as adopted 
because it was ambiguous and the Commission determined that Rule 146 
was not the appropriate place to deal with that question at this time. 

Affiliate: Rule 146(a)(3 ) 

A definition of "affiliate", similar to that in Rule 144 under the Act, 
has been added to the Rule. 

Material: Rule 146(a)(4 ) 

A definition of "material" as it -elates to the "material relationships" 
that must be disclosed by the offeree representative (subparagraph (a)(1)) 
ana by the issuer (subparagraph (e)(3)) has been added to make clear that 
materiality is to be determined from the reasonable investor's point of 
view and not through some formula measuring the importance of the trans¬ 
action to the offeree representative or the issuer. The definition is 
based on that used by the Supreme Court in Affiliated Ute Citizens of Utah 
v. United States (406 U.S. 128, 154, 1972). 

Deletion of Proposed Rule 146(a)(2>: Direct Communication 

The term "direct conmunication" has been deleted from the Rule, although 
the substantive requirement of an opportunity for the offeree or his offeree 
representative to ask questions of, and receive answers from, the issuer 
or a person acting on its behalf, has been retained. The requirement is 
now part of paragraph (e),’Access to or Furnishing of Information. 
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Deletion of Proposed Rule 146(a)(3): Executive Officer 

The definition of executive officer has been deleted from the definition 
.section of the Rule oecause the term no longer appears in paragraph (g) 
of the Rule. The exclusion of "executive officers" from the count of 
thirty-five purchasers in a twelve month period is not necessary since 
the twelve month period has been abandoned as explained under paragraphs 
(b) and (g). 


Rule 146(b): Conditions to be Met 

Paragraph (b) of the Rule provides that transactions by an issuer involving 
the offer, offer to sell, offer for sale, or sale of securities of the 
issuer that are part of an offering that is made in accordance with all 
the conditions of the Rule are deemed to be transactions not involving any 
public offering within the meaning of Section 4(2) of the Act. 

The Rule does not define "offering", as stated in the Preliminary Notes. 

In most cases, the traditional integration standards, as set forth in the 
Ireliminary Notes, wo ild have to be applied in order to determine what 
offers, offers to sell, offers for sale, and sales are part of an offering. 
The Rule, as adopted, does contain a safe harbor provision similar to 
that in Rule 147. In general, for purposes of the Rule only, an offering 
will be deemed not to include any offers, offers to sell, offers for sale 
or sa.es of securities of the issuer that take place prior to the six month 
period immediately preceding or after the six month period immediately 
following any offers, offers for sale, or sales pursuant to Rule 146, if 
during both of said six month periods there were no offers or sales of 
securities by or for the issuer of the same or similar class as those 
offered or sold pursuant to the Rule. If there were offers or sales during 
the six month periods before or after the offering pursuant to the 
Rule, the traditional integration factors set forth in Preliminary Note 3 
would have to be looked to for guidance as to whether or not those offers or 
sales would be integrated with those made pursuant to the Rule. This concept 
of offering also relates specifically to the limitation on number of 
purchasers in paragraph (g) since that condition has been revised to limit 
to thirty-five the number of purchasers in any offering, as opposed to in 
any twelve month period, as proposed. 

Rule 146(c): Limitations on Manner of Offering 

Paragraph (c) of the Rule specifies limitations on the manner in which 
the securities can be offered and sold. The Rule prohibits the 
issuer or any person acting on its behalf from offering or selling the 
securities through any form of general advertising or general solicitation 
including, but not limited to advertisements or other communications in 
newspapers, magazines, or other media; broadcasts on radio or television; 
seminars or promotional meetings or any letter, circular, or other written 
communication. 
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The prohibition on general advertising and general solicitation does 
not necessarily mean that there can be no meetings or written communi¬ 
cation. It means that any such meetings can involve only offerees and 
their offeree representatives who can satis'y the conditions of para¬ 
graph (d), "Nature of Offerees," and that any written material can be 
distributed only to offerees who satisfy the conditions of paragraph 
(d) and only if such communications contain an undertaking to provide 
the information specified in subparagraph (e)(1) on request. Of course, 
any person acting on behalf of the issuer can attend such meetings or 
seminars without satisfying the conditions of paragraph (d), assuming 
that he is not and will not become an offeree. The substance of the 
requirement that there be direct communication has been moved from 
paragraph (c) of the Rule to paragraph (e), "Access to and Furnishing 
of Information." 

Rule 146(d): Nature of Offerees 

Subparagraph (d)(1) of the Rule requires that the issuer and any person 
acting on its behalf shall have reasonable grounds to believe and shall 
believe immediately prior to making an offer either that the offeree has 
such knowledge and experience in financial and business matters that he is 
capable of evaluating the merits and risks of the prospective investment, or 
off ® ree can bear the economic risk of the investment. Subparagraph 
(d)(2) requires that immediately prior to making a sale, the issuer and any 
person acting on its behalf, after making reasonable inquiry, shall have 
reasonable grounds to believe and shall believe either (1) that the offeree 
has the requisite knowledge and experience, or (21 that the offeree and his 
offeree representative(s) have the requisite knowledge and experience and 
that the offeree is a person who is able to bear the economic risk of the 
investment. 

The Commission has determined to retain the economic risk test for offerees 
who need the knowledge and experience of an offeree representative in 
order to be qualified purchasers. This is necessary in order to control 
the types of persons to whom offers can be made. The Commission believes 
that the determination of "ability to bear the economic risk" will vary 
with the circumstances. Important considerations are whether the offeree 
could afford to hold unregistered securities for an indefinite period, 
and whether, at the time of the investment, he could afford a complete loss. 

The structure of subparagraphs (d)(1) and (d)(2) has been changed from the 
rule as proposed so that the sequence of events is clearer. The substance, 
however, is not significantly different. In addition, the requirement 
that the issuer make reasonable inquiry as to the offeree's qualifications 
prior to sale to the offeree has been made explicit. If, as a result of 
inquiry after the offer, but before the sale, or otherwise, the issuer 
discovers that the offeree was not qualified, the Rule is still available 
as to the offer if the issuer had reasonable grounds to believe and believed, 
immediately prior to making the offer, that the offeree was qualified. 
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The sane would be true if it is discovered after a sale that the 
purchaser did not in fact meet the standards of subparagraph (d)(2), as 
long as the issuer had had reasonable grounds to believe, and had believed, 
that the offeree met the standards of subparagraph (d)(1) and, afte making 
reasonable inquiry, that he met the standards of subparagraph (d)(2). The 
rule as proposed contained a subparagraph (d)(3) which was an attempt to 
clarify the above point. However, subparagraph (d)(3) has been deleted 
because it was extraneous. 

Rule 146(e): Access to or Furnishing of Information 

Paragraph (e) of the Rule requires that the offeree have access to the 
same kind of information that is required by Schedule A of the Act to 
the extent that the issuer possesses such information or can acquire 
it without unreasonable effort or expense (subdivision (e)(l)(i))or that the 
offeree or his offeree representative be furnished, during the course of the 
transaction and prior to sale, such information (subdivision (e)(1)(ii)). 

The term access" is used in the Rule in the same sense that it has been used 
by courts and the Commission in the past--to refer to the offeree's position 
with respect to the issuer. This position can only exist because of an 
employment or family relationship or economic bargaining power that enables 
a person to obtain information from the issuer in order to evaluate the 
merits and risks of the prospective investment. A note to the Rule reflects 
the foregoing. 

In addition, the offeree or his offeree representative must have available 
to him the opportunity to obtain any additional information necessary to 
verify the accuracy of the information obtained pursuant to subparagraph 
(e)(1) to the extent the issuer possesses such information or can acquire 
it without unreasonable effort or expense (subparagraph (e)(2)). The direct 
communication requirement in paragraph (c) of the rule as proposed was 
incorporated in substance into subparagraph (e)(2) where it is more relevant, 
uch verification and opportunity for communication are appropriate in view 
o the absence of the statutory safeguards and sanctions attendant to the 
registration process, as well as the absence of traditional underwriter's 
ue diligence. An explanatory note to this paragraph makes clear that infor¬ 
mation need not be continued to be furnished nor the opportunities for 
verification continued with respect to those offerees who have indicated 
that they are not interested in purchasing the securities offered, or to those 
to whom the issuer or any person acting on its behalf has determined not to 
se (except where an undertaking was made pursuant to subparagraph (c)(3)). 

satisfy 1 ^the r?!" Stan ^ ards for c *e types of information that would 
satisfy the conditions of subdivision (e)(1) (ii) thf> Rlllo . , 

report inland' 6 meaningf " lly the lnf nation required to be 

reporting and non-reporting issuers. An issuer subject to the reporting 

(eHIHii) b l E ^ chanse ^ ct ma y satisfy the provisions of subdivision 
(e)(1) (ii) by providing each offeree or his representative «ith mT t 
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definitive proxy statement required to be filed, and in any reports or 
documents required to be filed by the issuer in compliance with Section 
13 or 15(d) of the Exchange Act, since the filing of the annual report 
or registration statement. The issuer must also provide each offeree 
with a brief description of the securities being offered, the intended 
use of proceeds and any material changes in the issuer's affairs not 
disclosed in the forms filed. The Rule permits the information to be 
provided to offerees in one document, such as a.i offering circular, 
since the combined document may make the information more readily under¬ 
standable . 

Non-reporting issuers may satisfy , 

.nation specified by the registration statement foL which ^i^ue^wou Id'be' 0 " 
It* us *> exc e P t that where certified financial statements are not avail 
able and cannot be obtained without unreasonable effort or expense, they may 
be provided on an unaudited basis. y y 

A toTe °V he Rule ’ provides that exhibits required 

to be filed with registration statements and reports need not be given to the 

available^or'insn^M ntatlVe 33 ^ SUCh exhibits are described and are 
available for inspection pursuant to subparagraph (e)(2). 

Subparagraph (e)(3) requires, as it did in the proposal, that the issuer 

or a ny person actlng on lts behalf infom each offeree prjor to sale 

because'The 1 ^’ ° f . Che n6ed t0 b ’ ar the econ °.nic risk of investment 

resale ll add t T re 8 istered a "d of the restrictions on 

esale. In addition, the Rule now requires that the issuer or any person 

acting on its behalf disclose to each offeree, prior to sale in wrUinT 

or Y its affiliIr lati °d Sh i P betWeen the “tree's offeree representative ’ 

, u ' afflllates and the issuer or its affiliates of the type described 

because*of 8 the ^ (1)(iv) • Tbis additional requirement has been added 

! l ™ P ° rtance of this disclosure and because the burden for 
complying with the Rule must ultimately rest on the issuer. 

Rule 146(f); Business Combinations 

Paragraph (f) of the Rule on business combinations has been substantially 
revised in form, although the substance is similar to that in the rule 
as last proposed for comment. Instead of including a definition of 
business combination" in the rule itself, the Rule now refers to any 
transaction of the type described in paragraph (a) of Rule 145. The Rule 
1-+5 definition of business combination does not include an exchange offer 
although the October 1973 Rule 146 proposal did. In an exchange offer the 
issuer has a choice of offerees and, therefore, does not need the special 
provisions of paragraph (£). 
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Subparagraph (f)(2) of the Rule provides that paragraph (dl of the Rule, 
"Nature of Offerees," does not apply to business combinations, but sub- 
paragraph (f)(3) goes on to require that the issuer and any person acting 
on its behalf, after making reasonable inquiry, shall have reasonable grounds 
to believe and shall believe, prior to the submission of any plan for a 
business combination to security holders for their approval, that each 
offeree alone or with his offeree representative(s) has the requisite know¬ 
ledge and experience. Subparagraph (f)(3) mears that an offeree who needs 
an offeree representative in order to satisfy ,ne knowledge and experience 
test, and who refuses to have one, may make the Rule unavailable for the 
transaction. Numerous comments on this point were received in sponse 
to a similar condition in tne rule as last proposed. Although the 
Commission is aware of the possible problems this may cause, the 
Commission does not believe that it can allow satisfaction of the state 
corporate law requirements as to business combinations to replace satis¬ 
faction of the federal securities laws. The Rule has been revised, 
however, to provide that subparagraph (h)(4), which requires a written 
agreement from the purcnaser that the securities will not be sold 
without registration or an exemption therefrom, will not apply to 
business combinations because of the difficulty of obtaining such an 
agreement in some cases where the purchasers are a group over which the 
issuer has no control. The securities acquired are restricted, however, 
in the same manner as other securities acquired pursuant to the Rule, and 
the issuer, for its own protection, should consider obtaining appropriate 
letters. The Rule also provides that the issuer must, in connection with 
the information furnished pursuant to subparagraph (e)(3), inform each 
offeree in writing about any terms of the transaction relating to any 
security holder that are not proposed to be identical to those relating 
to all other security holders (subparagraph (f'(4)). 

The rule as proposed contained a provision that certain written communications 
would be deemed not to be "offers" for purposes of a business combination. 

We have deleted this provision since we believe it is no longer relevant 
in view of new subparagraph (f) O'!. 


Rule 146( 


Number of Purchasers 


The Rule as last proposed provided that in any consecutive twelve month 
period there could be no more than thirty-five persons who purchased 
securities of the issuer of the same or similar class pursuant to the rule, 
or otherwise in reliance on Section 4(2). The proposed rule also set 
forth various classes of purchasers who would not be included in counting 
the thirty-five. The Commission has decided that the thirty-five purchasers 
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in twelve month test is too rigid and involves too many exceptions to 
be useful. In addition, it would have made it difficult for an issuer to 
know when the rule was available since it would have had to wait twelve 
months after every sale. Therefore, as described under Rule 146(b), 

"Conditions to Be Met," the Rule is now based on the traditional concept 
of "an offering" and subparagraph (g)(1) now requires that there be no 
more than thirty-five purchasers in any offering pursuant to the Rule. 

In order to determine what constitutes "an offering," reference 
would have to be made to the traditional integration standards, as set 
forth in a Preliminary Note. In addition, subparagraph (b)(1) of the 
Rule provides a safe harbor for certain offers and sales. Reliance on 
the traditional integration standards means that the various exclusions 
for directors and officers, bank lenders, subsidiaries, employee plans 
and business combinations are no longer necessary. The specific exclusions 
were only necessary when all sales of the same or similar class of secur¬ 
ities during a twelve month period were automatically integrated. 

In the Rule as adopted there are specific provisions for calculating the 
thirty-five purchasers. Subdivision (g)(2)(i) of the Rule, as adopted, 
indicates that for purposes of computing the number of purchasers, some 
purchasers would be excluded: certain relatives of a purchaser, trusts 
and estates in which the purchaser and such relatives own all of the 
beneficial interest and corporations or other organizations in which the 
purchaser and such relatives are beneficial owners of all of each class 
of equity securities or all of the equity interest. As in the rule as 
last proposed, for purposes only of counting the number of purchasers, 
those who purchase or agree in writing to purchase, for cash in a single pay¬ 
ment or installments, securities for $150,000 or more would be excluded. 
However, the issuer would have to satisfy all the other provisions of the 
Rule with respect to such persons. 

Subdivision (g)(2)(ii) provides that corporations, partnerships, trusts 
and certain other entities will be counted as one purchaser unless the 
entity was formed for the specific purpose of acquiring the securities 
offered, in which case each beneficial owner of an equity interest in 
the entity would be counted as a separate purchaser. 

The rule as proposed would have treated clients of an investment adviser 
as separate persons in determining the number of persons to whom securities 
could be sold, regardless of the amount of discretion given c-. the invest¬ 
ment adviser to act on behalf of the client in purchasing securities. The 
Corranission received many comments suggesting that an investment adviser, 
broker-dealer or trust department that purchases securities for discretion¬ 
ary or advisory accounts should count as only one person for purposes of 
the Rule. Having reviewed the comments and considered the matter, the 
Commission still believes that, in order to avoid the possibility of a 
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distribution, it is necessary to count each purchaser as a separate 
person for purposes of paragraph (g). This position is now set forth in 
Preliminary Note 5, discussed above. In determining the number of 
purchasers in an offering pursuant to the Rule each client of an inv st- 
ment adviser, each customer of a broker-dealer and each trust administered 
by a bank trust department will be counted as a separate purchaser. Pur¬ 
suant to subdivision (g)(2)(H), investment companies or pension or other 
trusts will be counted as one purchaser. However, each trust or investment 
company or group of trusts or investment companies under common management 
will be treated as a separate purchaser. 


Rule 146(h): Limitations on Disposition 

The Rule also provides that the issue’- and any person acting on its 
behalf must take reasonable care to assure that the purchasers are 
not underwriters. Such reasonable care shall include but is not necessarily 
limited to (1) making reasonable inquiry to determine if the 
purchaser is purchasing for his own account or on behalf of others; 

(2) placing a legend on the certificates or other documents evidencing 
the securities indicating that they were not registered and setting 
forth or referring to the restrictions on transferability and sale; 

(3) issuing stop transfer instructions to the transfer agent, if any, 
or making an appropriate notation in the issuer's records if the 
issuer transfers its own securities; and (4) except as provided in 
subparagraph (f)(2), obtaining a written agreement from the purchaser 
that the securities will not be resold without registration or exemption 
therefrom. The Commission believes that these limitations are necessary 
in order to protect the public from a deferred distribution. They are 
also in the self interest of the issuer. 

Deletion of Proposed Rule 146(i): Report of Sale 


The Commission has decided to delete the requirement that a report of 
sales made pursuant to Rule 146 be filed on Form 146. As the rule was 
last proposed, a report of sales had to be filed within 45 days after 
the end of any quarter of the issuer's fiscal year during which certain sales 
were effected pursuant to the proposed Rule. The Commission has deter¬ 
mined that requiring the filing of such a Form as a condition of the 
Rule would unnecessarily increase the difficulty of complying with the Rule 
for many small issuers. In addition, filina requirements would generally 
affect only non-public companies, since p-in'ic companies already 
supply similar information in their Form 1U-U and Form 10-K filings, 
under the Exchange Act. The Commissio,. will reexamine the need for a filing 
requirement after experience with the Rule has been gained, and if 
appropriate for the protection of investors and in the public interest, will 
propose amendments to the Rule to r«*oui.re such form 
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OPERATION OF RULE 146 


The Rule will operate prospectively only starting from its effective 
date,June 10, 1974. Further, the staff will issue interpretive letters 
to assist persons in complying with the Rule. Although the staff will 
continue to consider no-action requests relating to Section 4(2) of the 
Act, such letters will only be issued infrequently and only in the most 
compelling circumstances. 


The Commission recognizes that no one rule can adequately cover all 
legitimate private offerings and sales of securities. It is to be 
emphasized that the Rule does not provide the exclusive means for offering 
and selling securities in reliance on Section 4(2). Issuers who satisfy the 
criteria set forth in relevant judicial and administrative interpretations 
of Section 4(2) in effect at the time of a proposed transaction may offer 
and sell without compliance with the Rule. In addition, it should be noted 
that attempted compliance with Rule 146 does not act as an election so that 
the issuer can always claim the protection of both the Rule and Section 4(2), 
but will have the burden of proving the availability of the exemption. 

The courts and the Commission have consistently held that one claiming an 
exemption under Section 4(2) of the Act has the burden of proving that the 
exemption is available to him and the Rule does not shift that burden. In 
addition, it should be pointed out that the burden of proof applies with 
respect to each offeree and not just to the purchasers of the securities. See 
Lively v . Hlrschfeld . 440 F. 2d 631 (10th Cir. 1971). Accordingly, any 
issuer who relies on the Rule has the burden of establishing that it has 
satisfied all the conditions of the Rule. Such issuer for its own pro¬ 
tection should obtain and retain in its files written evidence that would 
assist in meeting this evidentiary burden. 


The Commission has determined not to include within the terms and conditions 
of Rule 146 specific standards for determining whether a private offering 
should be regarded as a part of a larger public offering for which the 
exemption provided by Section 4(2) would not be available. The Corimission 
rather has determined that its existing guidelines relating to integration 
of offerings as set forth in Securities Act Release No. 4552 7/ should 
apply to offerings made pursuant to Rule 146. The Commission - 
believes that the following factors discussed in that Release are relevant 
to the question of integration: whether (1) the offerings are part of 
a single plan of financing, (2) the offerings involve issuance of the 
same class of security, (3) the offerings are made at or about the same 
time, (4) the same type of consideration is to be received, and (5) the 
offerings are made for the same general purpose. 
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u view of che objectives and policies underlying the Act, the Rule is 
.ioi available to any issuer with respect to any transaction which, although 
*'i technical compliance with the provisions of the Rule, is part of a plan 
ar scheme to evade the registration provisions of the Act. In such 
'ase, registration is required. 


t*.e' ± j.4b lelates to transactions exempted by Section 4(2) of the Act from 
tha registration provisions of Section 5; it does not provide an 
•xemption from the anti-fraud provisions of the securities laws or the 
civil liabilities provisions of Section 12(2) of the Act or other 
provisions of the securities laws. In addition, investment companies or 
persons acting on their behalf proposing to offer or sell securities in 
reliance on the Rule should carefully consider all applicable provisions 
of the Investment Company Act of 1940 before proceeding. 

The Rule is available only to the issuer of the securities and not to 
affiliates or other persons reselling or otherwise disposing of securities 
of the issuer. Such disposition must be made in compliance with the 
registration provisions of the Act unless an exemption from such 
provisions is available. Also, the Rule does not relieve issuers of their 
obligations under relevant state laws. 

It should be recognized that the Rule is intended to be in the nature 
of an experiment and that the Commission will observe its operation to 
determine whether it is consistent with the objectives of the Act. If 
experience with the proposed Rule indicates that it is not operating 
for the protection of investors or in the public interest, it will be 
rescinded or appropriately amended. 

The Commission hereby adopts Rule 146 pursuant to Sections 4(2) and 
19(a) of the Securities Act of 1933, as amended, effective June 10, 1974 
for offerings commencing on or after that date. The Commission finds that 
the changes reflected in the Rule as adopted, from the rule as last proposed 
for comment, are technical or generally have already been subject to public 
comment, and that further notice and other rule making procedures pursuant 
to the Administrative Proc?dure Act are not necessary. 

The text of Rule 146 is attached hereto. 

By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ H.R. Rep. No. 85, 73rd Cong., 1st Sess. 5 (1933). 

2/ T e House Report does indicate that the exemption was originally 

i itended to permit an issuer to make a specific or isolated sale 
of its securities to a particular person or financial institution. 
Id. at p. 15-16. 
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3/ SEC v. Ralston Purina Co .. 346 U.S. 119 (1953). 

4/ United States v. Custer Channel Wing Corp .. 376 F. 2d 675 (4th Cir. 
1967); SEC v. Tax Service. Inc .. 357 F. 2d 143 (4th Cir. 1966). 

5/ See SEC v. Continental Tobacco Company of South Carolina. Inc ., 

463 F. 2d 137 (5th Cir. 1972); Hill York Corp. v. Freeman. 448 F. 2d 
680 (5th Cir. 1971). - 

6/ Securities Act Release No. 5121 (December 30, 1970); United States v. 
Custer Channel Wing . 376 F. 2d 675 (4th Cir. 1967). 

7/ Issued November 6, 1962. 
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Me_i£6- Transactions by an Is suer Deemed Not to Involve Any Public Offering 


Preliminary Notes 

1. The Commission recognizes that no one rule can adequately cover 
all legitimate private offers and sales of securities. Transactions 
by an issuer which do not satisfy all of the conditions of this rule shall 
not raise any presumption that the exemption provided bv Section 4(2) of 
the Act is not available for such transactions. Issuers wanting to rely 
on that exemption ay do so by complying with administrative and judicial 
Interpretations in effect at the time of the transactions. Attempted compliance 
with this rule does not -»ct is an election; the Issuer can also claim the 
availability of Section outside the rule. 

-• Nothing in this rule obviates the need for compliance with any 
applicable state law relating to the offer and sale of securities. 

3. Section 5 of the Act requires that all securities offered 
by the use of mails or other channels of interstate cormnerce be regis¬ 
tered with the Coimnission. Congress, however, provided certain exemptions 
in the Act from such registration provisions where there was no practical 
need for registration or where the public benefits of registration were 
too remote. Among these exemptions is that provided by Section 4(2) of 
the Act for transactions by an issuer not involving any public offering. 

The courts and the Commission have interpreted the Section 4(2) exemption 
to be available for offerings to persons who have access to the same kind 
of information that registration would provide and who are able to fend 
for themselves. The indefiniteness of such terms as "public offering", 
access and 'lend for themselves" has led to uncertainties with respect 
to the availability of the Section 4(2) exemption. Rule 146 is designed 
to provide, to the extent feasible, objective standards upon which 
responsible businessmen may rely in raising capital under claim of the Section 
4(2) exemption and also to deter reliance on that exemption for offerings 
of securities to persons who need the protections afforded by the regis¬ 
tration process. 


In order to obtain the protection of the rule, all its conditions must 
be satisfied and the issuer claiming the availability of the rule has the 
burden of establishing, in an appropriate forum, that it has satisfied 
them, the burden of proof applies with respect to each offeree as well as each 
purchaser. aeg. Lively v. Hlrschfeld . 440 K. 2d 631 (10th Clr. 1971). Broadly 

the 3 offerln» e ^° ndlt J ons ol . rule relate to limitations on the manner of 
e offering, the nature of the offerees, access to or furnishing of infor¬ 
mation. the number of purchasers, and limitations on disposition. 

The term "offering" is not defined in the rule. The determination as to whether 
offers, offers to sell, offers for sale, or sales of securities are part of 
ar offering (i.e., are deemed to be "integr ted") depends on the particular 
tacts and circumstances. See Securities Ac Release No. 4552 (November 6, 

1962). All offers, offers to sell, offers r sale, or sales which are 

part of an offering must meet all of the conditions of Rule 146 for 
2*™ 1 * C ° be 8V * 11 ^le- ^le^e 33-4552 indicates that in determining 
I f aUS Sh ° Uld bC re 8 ar< led as a part of a larger offering 

and thus should be integrated, the following factors should be considered- 


A 397 


-19 


33-5487 


(a) whether the offerings are part of a single pl an of financing; 

security; Wh * ther the offerln 8« involve issuance of the same class of 

(c) whether the offerings are made at or about the same time; 

f d'» whether the same type of consideration is to be received; and 

(e) whether the offerings a-e made for the same general purpose. 

un 1 '. 1 ! 6 relates to transactions exempted from Section 5 by 
Section 4(2) of the Act. It does not provide an exemption from the 
anti-fraud provisions of the securities laws or the civil liability 
provisions of Section 12(2) of the Act or other provisions of the 
securities laws, including the Investment Company Act of 1940. 

a. Clients of an investment adviser, customers of a broker or 
tr “ 8t f administered by a bank trust department or persons with 
Uar relationships shall be considered to be the "offerees" or "ourchasers" 
for purposes of the rule regardless of the amount of discre on lv 
the investment adviser, broker or dealer, bank trust department or other 
person to act on behalf of the client, customer or trust . 

6. The rule is available only to the issuer of the securities and 
is not available to affiliates or other persons for sales of the issuer's 
securities. 

?. Finally, in view of the objectives of the rule and the purposes 
and policies underlying the Act, the rule is not available to any issuer 
with re-pect to any transactions which, although in technical compliance 
with the rule, are part of a plan or scheme to evade the “eglstration 
provisions of the Act. In such cases registration pursuait to the Act 
is required. 
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RULE 146 

,a ' Definitions . The following definitions shall apply for purposes 

of this rule. 

(11 Offeree Representative . The term "offeree representative" 
shall mean any person or persons, each of whom the issuer and any 
person acting on its behalf, after ir king reasonable inquiry, have reasonable 
grounds to believe and believe satisfies all of the following conditions: 

(i) is not an affiliate, director, officer cr other employee of 
the issuer, or beneficial owner of 10 percent or more of any class of the 
equity securities or 10 percent or more of the equity interest in the issuer, 
except where the offeree is: 

(a) related to such person by blood, marriage or adoption, 
no more remotely than as first cousin; 

(b) any trust or estate in which such person or any 
persons related to him as specified in subdivision (a) or(c) collectively 
have 100 percent of the beneficial interest (excluding contingent interests) 
or of which any such person serves as trustee, executor, or in any 
similar capacity; or 

(£) any corporation or other organization in whir > such 
person or any persons related to him as specified in subdivision (a) or (b) 
collectively are the beneficial owners of 100 percent of the equity 
securities (excluding directors' qualifying shares) or equity interest; 

(ii) has such knowledge and experience in financial and business 
matters that he, either alone, or together with other offeree representa¬ 
tives or the offeree, is capable of evaluating the merits and risks of the 
prospective investment: 

(iii) is acknowledged by the offeree, in writing, during the course 
of the transaction, to be his offeree representative in connection 
with evaluating the merits and risks of the prospective investment; and 

(iv) discloses to the offeree, in writing, prior to the 
acknowledgement specified in subdivision (iii), any material relationship 
between such person or its affiliates and the issuer or its affiliates, 
which then exists or is mutually understood to be contemplated or which has 
existed at any tiny during the previous two years, and any compensation 
received or to be ;eocived as a result of such relationship. 

NOTE 1: Persons acting as offeree representatives should 
consider the applicability of the registration 
and anti-fraud provisions relating to brokers and 
dealers under the Securities Exchange Act of 1934 
and relating to investment advisers under the 
Investment Advisers Act of 1940. 

NOTE 2: The acknowledgment required by subdivision (iii) 
and the disclosure required by subdivision (iv' 
must be made with specific reference to each 
prospective investment. Advance blanket 
acknowlegment, such as for "all securities 
transactions" or "all private placements", 
is not sufficient. 



A 3 99 


-21- 33-5487 

NOTE 3: Disclosure of any material relationships between 
the offeree representative or its affiliates and 
the issuer or its affiliates does not relieve the 
offeree representative of its obligation to act in 
the interest uf the offeree. 

(2) Issuer. The definition of the term "issuer" in Section 2(4) 
of th Act shall apply, provided that notwithstanding that definition, 
in the case of a proceeding under the Bankruptcy Act, the trustee, 
receiver, or debtor in possession shall be deemed to be the issuer in 
an offering for purposes of a plan of reorganization or arrangement, 

if the securities offered are to be issued pursuant to the plan, whether 
or not other like securities are offered under the plan in exchange for 
securities of, or claims against, the debtor. 

(3) Affil iate. The term "affiliate" of a person means a person 
that directly or indirectly through one or more intermediaries, controls, 
or is controlled by, or is under connion control with such person. 

(4) Material . The term "material" when used to modify "relationship" 
means any relationship that a reasonable investor might consider 
important in the making of the decision whether to acknowledge a person 

as his offeree representative. 

(b) Conditions to be Met . Transactions by an issuer involving the offer, 
offer tc sell, offer for sale or sale of securities of the issuer that 
are part of nr, offering that is made in accordance with all the conditions 
of this rule shall be deemed to be transactions not involving any public 
offering within the meaning of Section 4(2) of the Act. 

(1) For purposes of this rule only, an offering shall be deemed not 
to include offers, offers to sell, offers for sale or sales of security> 
of the issuer pursuant to the exemptions provided by Section 3 or Section 
4(2) of the Act or pursuant to a registration statement filed under the 
Act, that take place prior to the six month period immediately preceding 
or after the six month period immediately following any offers, offers 
for sale or sales pursuant to this rule, provided, that there are during 
neither of said six month periods any offers, offers for sale or sales of 
securities by or for the issuer of the same or similar class as those 
offered, offered for sale or sold pursuant to the rule. 

NOTE: In the event that securities of the same or similar 
class as those offered pursuant to the rule are 
offered, offered for sale or sold less than six 
* months prior to or subsequent to any offer, offer 

for sale or sale pursuant to the rule, see 
Preliminary Note 3 hereof as to which offers, 
offers to sell, offers for sale or sales may be 
deemed to be part of the offering. 

(c) Limitations on Manner of Offering . Neither the issuer nor any 
person acting on its behalf shall offer, offer to sell, offer for sale, or 
sell the securities by means of any form of general solicitation or general 
advertising, including but not limited to, the following: 
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(1) Any advertisement, article, notice or other communication 
published in any newspaper, magazine or similar medium or broadcast 
over television or radio; 

(2) Any seminar or meeting, except that if subparagraph (d)(1) 
is satisfied as to each person invited to or attending such seminar or 
meeting, and, as to persons qualifying only under subdivision 'd)(l)(ii), 
such persons are accompanied by their offeree representative(s), then such 
seminar or meeting shall be deemed not to be a form of general solicitation 
or general advertising; and 

(3) Any letter, circular, notice or other written communication, 
cxcepL that if subparagraph (d)(1) is satisfied as to each person to 

whom the communication is directed and the communication contains an under¬ 
taking to provide the information specified by subparagraph (e)(1) 
on request, such communication shall be deemed not to be a form of 
general solicitation or general advertising. 

(d) Nature of Offerees . The issuer and any person acting on its behalf 
who offer, offer to sell, offer for sale or sell the securities shall 
have reasonable grounds to believe and shall believe: 

(1) immediately prior to making any offer, either: 

(i) that the offeree has such knowledge and experience in 
financial and business matters that he is capable of evaluating the 
merits and risks of the prospective investment, or 

(ii) that the offeree is a person who t* able to bear ’•he 
economic risk of the investment 

; and 


(2) immediately prior to making ar.y 3fie, after raxing reasonable 
inquiry, either: 

(i) that the offeree has such knowledge and experience in 
financial and business matters that he is capable of evaluating the 
merits and risks of the prospective investment, or 

(ii) that the offeree and his crrei .■= representative (s) together 
have such knowledge and experience in fln^.'Cial and business matters that 
they are capable of evaluating the merits and risks of the prospective 
investment and that the offeree is able to near the economic risk of 
the investment. 

(e) Access to or Furnishing of Information . 

r NOTE: Access can only exist by reason of the offeree's 
position with respect to the issuer. Position 
means an employment or family relationship or 
economic bargaining power that enables the offeree 
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to obtain information from the issuer in order 
to evaluate the r.erits and risks of the pro¬ 
spective investment. 


(1) Either 

(i) each offeree shall have access during the course of the 
transaction and prior to the sale to the same kind of information that is 
specified in Schedule A of the Act, to the extent that the issuer possesses 
such information or can acquire it without unreasonable effort or expense; 
or 


(ii) each offeree or his offeree representative^*), or both, shall 
have been furnished during the course of the transaction and prior to sale, 
by the issuer or any person acting on its behalf, the same kind of infor¬ 
mation that is specified in Schedule A of the Act, to the extent that the 
issuer possesses such information or can acquire it without unreasonable 
effort or expense. This condition shall be deemed to be satisfied as to 
an offeree- if the offeree or his offeree representative is furnished 
with information, either in the form of documents actually filed with 
the Commission or otherwise, as follows: 

(a) in the case of an issuer that is subject to the 
reporting requirements of Section 13 or 15(d) of the Securities Exchange 
Act of 1934: 


(.1) the information contained in the annual report 
required to be filed under the Exchange Act or a registration statement 
on Form S-l under the Act or on Form 10 under the Exchange Act, whichever 
filing is the most recent required to be filed, and the information 
contained in any definitive proxy statement required to be filed 
pursuant to Section 14 of the Exchange Act and in any reports or 
documents required to be filed by the issuer pursuant to Section 
13(a) or 15(d) of the Exchange Act, since the filing of such annual 
report or registration statement, and 

( 2 ) a brief description of the securities being 
offered, the use of the proceeds from the offering, and any material 
changes in the issuer's affairs which are not disclosed in 
the documents furnished; 

(t>) in the case of all other issuers, the information 
that would be required to be included in a registration statement filed 
under the Act on the form which the issuer would be entitled to use, 
p rovided , however, that if the issuer does not have the audited financial 
statements required by such form and cannot obtain them without unreasonable 
effort or expense, such financial statements may be provided on an unaudited 
basis; 


(c) notwithstanding subdivisions (e)(1)(ii)(a) and (b) exhibit 
required to be filed with the Commission as part of a registration statement 
or report need not be furnished to each offeree or offeree representative 
if the contents of the exhibits are identified and such exhibits are avail¬ 
able pursuant to subparagraph (e)(2) 
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; and 


(2) The issuer shall make available, during the course of the 
transaction and prior to sale, to each offeree or his offeree 
representative(s) or both, the opportunity to ask questions of, and 
receive answers from, the issuer or any person acting on its behalf 
concerning the terms and conditions of the offering and to obtain any 
additional information, to the extent the issuer possesses such infor¬ 
mation or can acquire it without unreasonable effort or expense, 
necessary to verify the accuracy o" the infonwMon -hfained pursuant 
to subparagraph (e)(1) above; and 

(3) The issuer or any person icting on it:; behali shall disclose to 
each offeree, in writing, prior to sale: 

(i) any material relationship between h: - offeree representative(s) 
or its affiliates and tie issuer or its afiiliates, which then exists or 
mutually is understood to be contemplated oi which -xisted at any time 

during the previous two years, an iny compensafior arrived or r 0 be 
received as a result of such relationship: 

(ii) that a purchaser of the securities must bear th. momic 
risk of the investment for an indefinite period of time because the 
securities have not been registered under the Act and, therefore, cannot 
be sold unless they are subsequently registered under the Act or an 
exemption from such registration is available; and 


(iii) the limitations on disposition of tht- ,ecurji «. 3 et 
fortn in subparagraphs (h)(2), (h)(3), wn<• ''hi’iO of the n>!« 

NOTE: Information need not be provideo and opportunity 

to obtain additional information need not be con¬ 
tinued to be provided to any offeree or offeree 
representative who, during the course of the 
transaction, indicates that he is not interested 
in purchasing the securities offered, or, except 
in the case of any undertaking made pursuant to 
subparagraph (c)(3), to whom the issuer or any 
person acting on its behalf has determined not to 
sell the securities 

(f) Business Combinations. 


(1) The term 'business combination" shall mean any transaction 
of the type specified in paragraph (a) of Rule 145 under the Act. 

(2) All the conditions of this rule except paragraph (d) and 
subparagraph (hi(4) shall apply to business combinations. 

NOTE: Notwithstanding the absence of a written agreement 
pursuant to subparagraph (h)(4), any securities 
acquired in an offering pursuant to paragraph (f) 
are restricted and may not be resold without 
registration under the Act or an exemption 
therefrom. 
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(3) For purposes of paragraph (f) only, the issuer and any 
person acting on its behalf after making reasonable Inquiry, shall have 
reasonable grounds to believe, and shall believe, at the time that any plan for 
each off 83 COm ‘ ,1 " atl °" ls subml - l - ed to security holders for their approval that 
know 1 e/ ere V l theralone or with hls offeree representative(s) has such 
knowledge and experience in financial and business matters that he Is or they 

are capable of evaluating the merits and risks of the prospective invest¬ 
ment. ” L 


(4) In addition to information required by paragraph (e), the 
issuer shall provide, in writing, to each offeree at the t.me the plan 
is submitted to security holders for approval, information about any 
terms or arrangements of the proposed transaction relating to any 
security holder that are not identical to those relating to all other 
security holders. 

(g) Number of Purchasers . 


(1) There shall be no more than thirty-five purchasers of the 
securities of the issuer from the issuer in any offering pursuant 
to the rule. 

NOTE: See subparagraph (b)(1), the note thereto and the 

Preliminary Notes as to what may or may not consti¬ 
tute an offering pursuant to the rule. 

(2) For purposes of com ting the number of purchasers for 
subparagraph (g)(1) only: 

(i) the following purchasers shall be excluded: 

(a) any relative or spouse of a purchaser and any 
relative of such spouse, who has the same home as such purchaser; and 

(ii) any trust or estate in which a purchaser or any of 
the persons related to him as specified in subdivision (e)(2)(i)(a) or 
(£) collectively have 100 percent of the beneficial interest (excluding 
contingent interests); 

(c) any corporation or other organization of which a 
’foVowlw 01 ; any ,°u( the P ersons related to him as specified in subdivision 
g^i —) or collectively are the beneficial owners of all the 

equity securities (excluding directors' qualifying shares) or equity interest; 
and ’ 


(d) any person who purchases or agrees in writing to 
purchase for cash in a single payment or installments, securities of the 
issuer in the aggregate amount of $150,000 or more. 

NOTE: The issuer would have to satisfy all the other 

provisions of the rule with respect to the purchasers 
specified in subdivision (g)(2)(i). 
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(li) There shall be counted as one purchaser any corporation, 
partnership, association, Joint stock company, trust or unincorporated 
organization, except that If such entity was organized for the specific 
purpose of acquiring the securities offered, each beneficial owner 
of equity Interests or equity securities In such entity shall count 
as a separate purchaser. 

NOTE: See Preliminary Note 5 as to other 

persons who are considered to be purchasers. 

(h) Limitations on Disposition . Hie issuer and any person acting on its 
behalf shall exercise reasonable care to assure that the purchasers of the 
securities In the offering are not underwriters within the meaning of 
Section 2(11) of the Act. Such reasonable care shall Include, but not 
necessarily be limited to, the following: 

(1) making reasonable inquiry to determine If the purchaser Is 
acquiring the securities for his own account or on behalf of other 
persons; 

(2) placing a legend on the certificate or other document evidencing 
the securities stating that the securities have not been registered under 
the Act and setting forth or referring to the restrictions on transferability 
and sale of the securities; 

(3) issuing stop transfer instructions to the issuer's transfer agent, 
if any, with respect to the securities, or, if the issuer transfers its 

own securities, making a notation in the appropriate records of the issuer; 
and 


(4) obtaining from the purchaser a signed written agreement that the 
securities will not be sold without registration under the Act or exemption 
therefrom. 


NOTE: Subparagraph (h)(4) does not apply to business 

combinations as described in paragraph (f). Notwith¬ 
standing the absence of a written agreement, the 
securities are restricted and may not be resold with¬ 
out registration under the Act or an exemption therefrom. 
The issuer for its own protection should consider, how¬ 
ever, obtaining «uch written agreement even in business 
combinations. 







